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OF MICE AND MEN, AND UNREFRESHING ?AUSES 


When he delivered his celebrated opinion in Donoghue v. 
Stevenson in 1932, Lord Atkin concluded with a brief reference to 
the supporting doctrines which had been developed in the United 
States. He commented that ‘‘The mouse had emerged from the 
ginger-beer bottle in the United States before it appeared in 
Scotland.’”"! From this early start, this phenomenon of United 
States legal development has gathered apace, and today shows no 
sign of slackening. Flipping through the law reports of any juris- 
diction in the United States or any treatise on torts, one is staggered 
by the prodigious volume of litigation involving Coca-Cola 
Company and the eleven hundred bottlers of the product.2 The 
laboratory of case-law thus accumulated may amuse as well as 
edify those who are prepared to utilize this material. One judge, 
confronted with the routine mouse-in-bottle action, was moved 
to write the following witty passage: 

‘““A ‘sma’ mousie’ caused the trouble in this case. The ‘wee, 

sleekit, cow’rin’, tim’rous beastie’ drowned in a bottle of 

coca-cola?. . . . Plaintiff, did not get any joy from the 
anticipated refreshing drink. He was in the frame of mind to 
approve of the poet’s words: 
The best laid schemes o’ mice and men 
Gang aft aglay 
An’ lea’e us nought but grief an’ pain, 
For promis’d joy.’”! 

To this immense volume of litigation, which seems to bear 
some relationship to the state of the national economy,® some have 
reacted with scepticism. Llewellyn reveals his own scepticism in 
the following characteristic passage : 

“That the line of law under consideration has produced false 

claims, I cannot doubt. That is the price of a needed protec- 

tion of the consumer (or of his son, servant, guest or victim) 
igainst mass-produced and technically uninvestigable articles. 

The precautions taken by major restaurant-chains, movie 

palaces, and the like, are indicative, though not proof, of false 


l. [1932] A.C. 562, 598 Lord Atkin is referring to Mullen v. Barr & Co 
1929) S.C. 461. 

2. According to E. J. Kahn Jr., The Universal Drink, III (in New Yorker, 
Feb. 28, 1959, 35 ff.) the 1100 bottlers in the U.S.A. ‘‘average about a 
hundred such suits apiece a year’’ (p. 35), while the parent company 
“has been mixed up in a couple of thousand lawsuits in the United 
States alone’ (p. 50). The latter include actions brought by Coca-Cola 
for infringement of trade marks 

3. At this stage the learned judge was adding salt to Coca-Cola's corporate 

wound by failing to use capital letters; see Kahn, op. cit., supra, n. 2, 59. 

Jackson Coca-Cola Bottling Co. v. Chapman, 106 Miss. 864, 868-9 (1914). 

5. See Kahn, op. cit., supra, n. 2, 35 


ie 
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claims. But the number of dead mice in Coca-Cola, in the 
appellate reports, seem to me to approach demonstration of the 
point. It is as in poker: four aces appearing too many times, 
in too short a time, spell the reign of art, in A. G. Keller’s 
lovely phrase: the reign of chance is over. I remain 
unpersuaded of any fatal fascination of Coca-Cola syrup for 
the mouse... .'’® 
Perhaps one should not be quite so surprised at the volume of 
litigation when one reflects that the volume of Coca-Cola sold is 
also immense,? and it may be that Llewellyn would have been 
less sceptical if he had shared the experience of the present writer, 
while employed on a vacation job in a Melbourne sugar refinery, 
of seeing a rat swimming around in a vat of liquid sugar. Never- 
theless some scepticism is justified by lists compiled by the Coca- 
Cola Bottlers’ Association which set out the names of the “couple 
of hundred thousand”’ claimants since 1937. These lists show ‘‘that 
there are a lot of repeaters, and, indeed, that whole families exist 
with no other apparent ambition than to fleece soft-drink purveyors 
by feigning revulsion at their wares.’’§ 

Believing that the United States cases throw some light on the 
problems of proof in negligence actions brought against manu- 
facturers of mass-produced goods, this article will consider such 
problems under English law, occasionally interpolating references 
to American cases. 

Almost all negligence actions are subject to the difficulty that, 
with crowded court lists, witnesses are called upon to testify as to 
matters which occurred many months prior to the litigation. In 
the light of the imperfect human facility for observing and 
remembering events,® this is bad enough. But the modern con- 
sumer who is injured by a defective product meets with the 
additional difficulty that the supposedly negligent conduct occurred 
even some time prior to his injury, in a factory using mass pro- 
duction techniques which make identification of individual products 
impossible." When to these problems are added the facts that 
the plaintiff will probably lack access to information concerning 
the defendant’s equipment and processes, and faces evidence of 
employees of the defendant who, wishing to retain good relations 
with their employer, are not likely to testify favorably to the 


6. On Warranty of Quality, And Society (1936) 36 Col. L.R. 699, 704, n. 14. 

7. Kahn, op. cit., supra, n. 2, 54, puts the figure for worldwide retail sales 
of Coca-Cola at ‘‘more than a billion dollars’’. Presumably he means 
an American billion (one thousand millions). 

8. Kahn, op. cit., supra, n. 2, 35. 

9. Cf. Glanville Williams, Aims of the Law of Tort (1951) 4 Current Legal 
Problems, 137, 173, n. 76. 

10. Cf. Dickerson, Products Liability and the Food Consumer (1951), 112: 


“In the typical food injury case, the precise cause of the defect is forever 
a mystery.” 
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plaintiff,!! it becomes obvious that the lot of the plaintiff is not 
an easy one—or would not be, if the courts had not responded to 
the need to rectify this injustice by giving new life to an old tool. 

The “‘tool’’ referred to is the doctrine of res ipsa loequitur, 
which was developed in an age when the absence of modern pre- 
trial procedures such as interrogatories must often have placed 
the plaintiff in a position—with respect to access to evidence 
inferior to that of the defendant. This raison d’étre— which has 
been erroneously elevated to the position of an indispensable require- 
ment by some courts!?—-has lost much of its force with the develop- 
ment of the modern techniques for obtaining information from 
the other party in advance of trial,’ but the doctrine is retained 
to facilitate the implementation of modern accident compensation 
policies— policies thought to have special application in this area 
where the defendant is generally in a superior position to absorb 
and redistribute the loss. 

\t the same time the application of res ipsa loguitur will be 
consistent with the fault premise, so long as the traditional require- 
ments for the application of the doctrine are insisted upon. The 
main such requirement is the requirement that the accident belong 
to a category of accidents which are more often than not attribut- 
able to negligence on the part of the person in control of the 
instrumentality.'4_ As one writer has so acutely observed, this 
requirement is solely a matter of the logic of proof: 

‘Proof of the occurrence of a type of injury which is as easily 

attributable to unavoidable accident as it is to negligence does 


11. The likelihood of a witness employed by one of the litigants being biased 
in favor of his employer has been said to be so great and so notorious 
that it may be the subject of judicial notice. Levin & Levy, Persuading 
the Jury (1956) 105 Univ. of Pennsylvania L.R. 139, 150, n. 66 

See cases collected in Prosser, Torts (2nd ed., 1955), 209 

Although in special situations this factor may still give vitality to the 

rule. Consider, for example, Ybarra v. Spangard 93 Cal. App. 2d 43, 

208 P. 2d 445 (1949). (Unconscious patient while being operated on 

for appendicitis suffered a traumatic injury to his shoulder; when each 

of the doctors and nurses concerned with the operation remained mute, 
ves ipsa applied against all of them.) 

14. This formulation is preferred to the traditional statement, taken from 
Scott v. London and St. Katherine Docks Co. (1865), 3 H. & C. 596, requir- 
ing the accident to be ‘‘such as in the ordinary course of things does not 
happen if those who have the management use proper care’. The 
reason for the preference is that the traditional statement directs atten- 
tion at the total range of experience in a given field, instead of the 
narrow range of cases when accidents do occur, and the inquiry whether, 
in those cases, such accidents are more often attributable to negligence 
than not. In certain types of cases, where accidents happen rarely, it 
may be possible to say that such accidents do not ordinarily happen if 
due care is used (thus satisfying the Scott formulation), but this tells 
us nothing about the incidence of negligent and non-negligent factors 


o.9 AS 


behind the accidents that do occur. The preferred formulation is used 
by S. T. Morris in the passage quoted in the next note, and by Prosser, 
Torts (2nd ed., 1955), 204, n. 19. A similar formulation was apparently 


used by Lord Radcliffe in Barkway v. S. Wales Transport Co. Ltd. (1950) 
A.C. 185 (not reported on this point, but see Walsh v. Holst & Co. Ltd. 
1958) 1 W.L.R. 800, 809, per Morris L.J.). 
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not tend to establish negligence of the defendant by a pre- 
ponderance of the evidence. In such a case a conclusion of 
negligence would be mere conjecture, unless supported by other 
evidence. But if an accident is of a type which is attributable 
to the absence of proper care more often than not, the 
occurrence of such an accident implies a preponderant pro- 
bability that it was caused by negligence. . . .’"15 
While some cases are open to criticism that the courts have 
too readily assumed satisfaction of this requirement where technical 
matters are involved,!® one can hardly make the same criticism of 
cases dealing with mice in bottles. Surely such accidents are more 
often than not attributable to the negligence of those in control. 
It is, of course, unnecessary for the plaintiff to pinpoint the precise 
form of the defendant’s negligence. Ina res ipsa case the plaintiff's 
burden of proof may be met even though the inference is equivocal 
as to just what the defendant’s specific acts or omissions were, so 
long as it appears sufficiently likely that defendant’s conduct 
included some act or omission which a jury could call negligent. 
Some examples should make this clear. 


In James v. Boston Elevated Railway,'’ the plaintiff, who as a 
passenger in the defendant’s vehicle had sustained injuries on its 
derailment, framed his declaration alleging negligence in general 
terms. The accident could have been due to a defect in the track, 
or a defect in the car, or the negligence of the driver in operating 
the car. For any of these causes the defendant would have been 
responsible. Although one of his own expert witnesses had testified 
that he knew of nothing that would cause a derailment except one 
of these three causes, the defendant argued that each possibility 
had to be considered in isolation, and that, so considered, there 
was no evidence to warrant a finding of any particular kind of 
negligence. This argument was rejected. 

Similarly, in George Foltis, Inc. v. City of New York,!* an action 
for damages for property injuries sustained by the plaintiff when 
the defendant’s water main burst, the trial judge submitted to 
the jury as separate questions (1) whether the defendant was 


15. S. T. Morris, Res [psa Loquitur in Texas, 26 Texas L.R. 257, 260 (1948). 

16. ibid., 262; cf. 2 Harper & James, Torts (1956), 1082-3. This criticism 
can perhaps be made of the ‘‘exploding bottle’’ cases, where some courts 
have insisted on expert testimony concerning the causes of such accidents 
before applying ves ipsa, while others have in effect said that every 
schoolboy knows that these accidents are more often than not caused 
by human carelessness. The whole question of whether expert testimony 
can be used to supplement the common knowledge of the court for the 
purpose of satisfying this requirement has received surprisingly little 
attention in English law. One of the few discussions, unsatisfactory in 
its inconclusiveness, is contained in Mahon v. Osborne [1939; 2 K.B. 14. 
(See per Scott L.J. at p. 23; contra, per Goddard L.J. at pp. 45-7). 

17. 204 Mass. 158 (1910). 

18. 287 N.Y. 108, 38 N.E. 2d 455 (1941). 
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negligent in the construction of the water main, and (2) whether 
the defendant was negligent in maintaining the water main in a 
reasonably safe condition. In directing a new trial, the New York 
Court of Appeals gave its reason for regarding the submission of 
the case in such a form as improper: 


‘The evidence, even by application of the rule or doctrine of 
res tpsa loquitur, is insufficient to sustain a finding of negligence 
in either particular considered separately; it is sufficient to 
sustain a finding that the break would not have occurred if 
the defendant had exercised due care in all particulars. . . .’’2® 
Professor Fleming James Jr., dealing with a similar kind of 
situation, i.e. where the evidence does not point to any specific 
form of negligence but yet is more consistent with some form of 
the defendant’s negligence than otherwise, comments: 
“It may well be impossible to say that any one explanation 
is more probable than not—that is, that its probability exceeds 
the sum of the probabilities of all the alternative explanations. 
Yet most of the explanations (and the weight of probability) 
include some conduct which a jury could call negligent, while 
only one of them did not... .’’° 


The application of these principles to the type of case we are 
concerned with leads to the conclusion that the doctrine will be 
applicable even though the evidence does not point unequivocally 
to any specific form of negligence. The accident could be due to 
sub-standard machinery, deficient testing and inspection devices, 
or negligence of employees in operating the machinery. If the 
probabilities are that the mouse got into the bottle as a result of 
one of these forms of negligence, the plaintiff will not lose simply 
because he is unable to say which one was operative. Of course, 
the plaintiff will also need to establish damage, and this is often 
done by introducing medical testimony of severe loss of weight, 
vomiting, insomnia, the necessity for sedatives, swollen abdomen, 
ete™ 


What happens, however, when the plaintiff has made out 
his res tpsa case ? ~The very same factors which make the plaintiff's 
position a difficult one, and which provide special justification for 
allowing the plaintiff to use the res ipsa doctrine, make the 
defendant’s position equally difficult. As a result of special facts 
surrounding mass production processes—the delay between manu- 
facture and consumption, the impossibility of distinguishing between 
individual products, or of inquiring into the conduct of employees 
at the time any given product was manufactured—defences which 
19. rbid., 123. 


20. 2 Harper & James, Torts (1956), 1072. 
21. e.g. Coca Cola Bottling Co. v. Creech 245 Ky. 414 (1932). 
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in other types of res ipsa cases may be available to the defendant 
(such as a positive explanation absolving the defendant from 
responsibility) will not generally be open to the defendant. The 
defendant will be limited to an assertion that his processes are 
efficient and up-to-date, 7.e. evidence of a most general character. 
He will rarely be able to do more to offset the effect of the plaintiff's 
evidence than the defendant did in De Lape v. Liggett & Mvers 
Tobacco Co.*2. In the words of the court in that case: 


‘All that the defendant has done to offset the effect of 
the evidence establishing the defectively manufactured cigarette 
is to show the general process of fabricating the brand of 
cigarette involved, from the receipt of the tobacco at the 
factories of the defendant company until shipment of the 
finished product therefrom to distributors or dealers. The 
ingredients used and the various steps in manufacture are 
described generally, and it is stated that the modus operandi 
is uniform. There is no proof of the fabrication of the par- 
ticular package from which the defective cigarette was taken 
or of the dangerous cigarette itself... .’’23 
At this point, the defendant finds himself in a dilemma: It 

has already been pointed out that the accident may suggest several 
possible forms of negligence on the part of the defendant. In this 
type of situation, however, the elimination of one form of negligence 
reinforces the probability of another, z.e. negligence of the employees 
in operating the admittedly efficient system. As Professor James 
puts it, “‘the less effective his precautions to prevent the occurrence 
the more apt they are to appear negligent; the more effective the 
precautions testified to, the less likely they are to have been taken 
in this case since the accident did happen.’’** The “‘best laid 
schemes” of the manufacturer would seem in such a case to have 
‘gang aglay’’. 


This view was taken at a comparatively early stage in English 
law. In Chaproniere v. Mason,?® plaintiff sued for injuries sustained 
when he bit into a stone in a bun manufactured and sold by the 
defendant. On the jury’s decision of special issues in the 
defendant’s favor, plaintiff applied successfully for a new trial. 
Collins M. R. is reported as follows: 


‘With regard to the second part of the case, the question of 
negligence, it was admitted that the principle of res ipsa 


loguitury applied. ... The unexplained presence of the stone 
22. 25 F.S. 1006 (1939 23. ibid., 1008 
24. 2 Harper & James, Torts (1956), 1106. The text continues: ‘Indeed 


the showing of a foolproof system of precautions demonstrates negligence 
unless it succeeds in convincing the trier that no such occurrence ever 
proceeded from the defendant.” 

1905) 21 T.L.R. 633 





Of Mice and Men and Unrefreshing Pauses $27 


in the bun was prima facie evidence of negligence on the part 
of the person who made the bun. That was admitted, and 
the defendant produced evidence to rebut this prima facie 
presumption of negligence. He called witnesses who gave 
evidence to the effect that in the manufacture of his buns he 
made use of a system which rendered it impossible that a 
stone should be present in the dough. One of the witnesses 
said that it was not feasible, in the system adopted by the 
defendant, for a stone to pass into the dough of which the 
buns were made. He must have meant that it was not possible 
if proper care had been used. This did not rebut the presumption 
of negligence, but, on the contrary, it showed that the system was 
not carried out—that there was negligence. A stone did get 
into the dough, and that fact was evidence that the system 
followed by the defendant was not carried out with proper 
care and skill. There was, therefore, certainly evidence of 
negligence causing the injury. .. .’’%6 


Donoghue v. Stevenson?’ involved the very situation we are 
concerned with, but it arose by way of a Scottish procedure similar 
to a demurrer, so that the light it sheds on our problem is only 
indirect—it holds merely that the appellant was entitled to recover 
if she could prove her allegations.28 One passage from the judg- 
ment of Lord Macmillan, however, causes difficulty. His words 
are: 

‘There is no presumption of negligence in such a case as the 

present, nor is there any justification for applying the maxim 

ves ipsa loquitur. Negligence must be both averred and 


proved.,’’2® 


It is submitted that the matter was clarified by the Privy 
Council (of which Lord Macmillan was a member) in Grant v. 
Australian Knitting Mills.“ Although the defendant had given 
evidence of care in manufacture of the underpants, the Privy 
Council said: 


“The facts set out in the foregoing show, in their Lordships’ 
judgment, negligence in manufacture. According to the 


26. ibid., 634 (italic supplied); this does not mean that a verdict for the 
defendant will never stand in a res tpsa loquitury case; in this case a 
new trial was granted in view of the two misleading instructions in the 
summing-up, one on the onus of proof, the second on the essentials of 
negligence which may have misled the jury into thinking that an isolated 
lapse of an employee would not render his employer liable 

27 1932] A.C. 562. 

28. Nevertheless, its implications are important, for, as the Session Court 
has said, “‘to require the pursuer to demonstrate precisely when, why, 
or by whom the mistake was made... in cases of this kind would be 
to render illusory the remedy which Donoghue v. Stevenson affirmed,’ 
(per Lord Justice-Clerk Cooper, Lockhart v. Bary {1941} S.C. 578, 586.) 

20 1932! A.C. 562, 622. 

30 1936! A.C, 85. 
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evidence, the method of manufacture was correct: the danger 
of excess sulphites being left was recognized and was guarded 
against: the process was intended to be fool proof. If excess 
sulphites were left in the garment, that could only be because 
some one was at fault. The appellant is not required to lay 
his finger on the exact person in all the chain who was respon- 
sible, or to specify what he did wrong. Negligence is found 
as a matter of inference from the existence of the defects taken 
in connection with all the known circumstances: even if the 
manufacturers could by apt evidence have rebutted that 
inference they have not done so,’’3! 

The matter is not concluded beyond doubt, however, for only 
two years after the Grant decision, the same problem arose again, 
and was decided in the defendant’s favour in the King’s Bench 
Division by Lewis ]., apparently in ignorance of the contrary 
decision in Grant's case. In Daniels v. White & Sons,®* plaintiff 
had purchased a bottle of lemonade manufactured by the defendant. 
The evidence of an analyst showed that the bottle had contained 
38 grains of carbolic acid, which caused the plaintiff’s injuries for 
which he was seeking damages. After referring to the difficult 
passage from Lord Macmillan’s judgment in the Donoghue case,* 
and describing the allegedly fool-proof method of rinsing bottles in 
the defendant’s plant, Lewis J. referred to the possibility of incom- 
petence in operating the machinery, for which the defendant would 
be vicariously liable. Despite the fact that defendant had failed 
to call any employee or foreman employed at the factory where 
the cleansing took place, Lewis J. accepted the evidence of the 
works manager in charge of all three factories, and was ‘‘satisfied 
that there (was) quite adequate supervision.’’*4 His conclusion 
was stated in the following passage: 

“I am quite satisfied, however, on the evidence before me, 

that the work of this factory is carried out under proper super- 

vision, and therefore, that there has been no failure of the 
duty owed by the defendant company to the plaintiffs. . . .’’35 

What illumination can be derived from the United States 
cases? In most of these cases the courts have taken the view 
that evidence of general care in manufacture will not gain for the 
defendant a directed verdict.3* Sometimes it is simply said that 
such evidence ‘‘does not eliminate’ the possibility of negligent 
conduct on the part of the defendant’s servants.37 In other cases 
the courts have gone so far as to say that such evidence emphasizes 


31. tbid., 101. 32. [1938] 4 All E.R. 258. 

33. supra, n. 29 34. [1938] 4 All E.R. 258, 263. 

35. tbid. 

36. Cf. Prosser, Torts (2nd ed., 1955) 216; 2 Harper & James, Torts (1956), 
1106. 


37. e.g. Bagre v. Daggett Chocolate Co. 126 Conn. 659, 663 (1940). 
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the latter possibility : 


“The full evidence as to the modern equipment of the plant 
and the details of operation, including inspection both before 
and after filling the bottle, serve rather to emphasize than 
to disprove negligence of some employee in passing into the 
market a bottle containing the articles disclosed in the 
evidence. ’’38 


A typical discussion is contained in the opinion in Richenbacher 


v. California Packing Corporation : 


“The statement of the defendant as to the manner the 
spinach is handled in the factory before it is placed in sealed 
cans for sale and distribution for human consumption did not 
establish that it was impossible that the glass was in the can 
when it was sealed, but only that it was not feasible if proper 
care were used and the servants of the defendant were not 
negligent in working out the system. The fact that the glass 
got into the can during the preparation of the spinach and 
before the can was sealed, notwithstanding the great care 
which was customarily used in canning spinach, was a circum- 
stance which warranted an inference that some person whose 
duty it was to see that the system was observed was negligent 
in preventing the presence of glass at a place where it could 
be put or might fall into the can.’’® 


There are a small group of cases which have decided such 


issues in the same way as Daniels v. White.” After mentioning 
these cases, Prosser comments: 


“The correctness of these decisions seems open to question. 
As the defendant’s evidence approaches definite proof that 
the defect could not be present, it is all the more clearly 
rebutted by the fact that the defect is there.’’*! 


Another commentator refers to the same group of cases, 


actually including the Daniels case, and offers the perceptive 
comment: 


38. 
39. 


40. 
41. 


“Most of the confusion at this point arises from a failure 
to distinguish between the general care the defendant exercised 


Trvy-Me-Beverage v. Harris 217 Ala. 302, 303 (1928). 

250 Mass. 198, 202-3 (1924); the reader may detect a similarity between 
this passage and that quoted from the English Court of Appeal decision 
in Chaproniere v. Mason, supra, n. 26. 

See supra, nn. 32-35. 

Prosser, Torts (2nd ed., 1955) 216, n. 23. The text continues: ‘‘If 
defendant] testifies that he used proper care . . . to keep defunct mice 
and wandering insect life out of his bottled beverage, the fact that . 
the bug was in the bottle, with the background of common experience 
that such things do not usually happen if proper care is used, may permit 
reasonable men to find that his witnesses are not to be believed, that the 
precautions described were not sufficient to conform to the standard 
required or were not faithfully carried out, and that the whole truth 
has not been told... .’’ (ibid., 216-7). 
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over a period of time and over a wide range of operations, 

and the care he used at the particular time and place. There 

is also some tendency to forget the normal principles of 
respondeat supertor.’’* 

This does not mean that the type of case we are considering 
will always have to go to the jury, but only if the court accepts 
the plaintiff's evidence of the accident. The possibility of fraud 
has already been adverted to, and the defendant’s proof of a 
fool-proof system may be so convincing that the court prefers to 
doubt the plaintiff's testimony as to the occurrence of the accident.” 
Alternatively, the court may conclude that a malicious third party 
opened the bottle, inserted a mouse, and replaced the cap, at some 
stage before the bottle reached the consumer.*® A more acceptable 
hypothesis may be that a third party manufacturer used the 
defendant’s bottles to contain his own product, and that a mouse 
entered during that person’s process of manufacture.4® This 
hypothesis may, however, be excluded in certain cases by evidence 
of the plaintiff's supplier that he obtained his supplies exclusively 
from the defendant. 

An instructive case is that of Coca Cola Bottling Co. v. 
Rowland.4*7 In that case plaintiff purchased a bottle of Coca- 
Cola at a station newsstand. She retired to the waiting room to 
consume the bottle. After drinking some of the contents, she saw 
the decomposed mouse, became nauseated, and vomited many 
times. She showed the bottle with the decomposed mouse to the 
vendor. There was testimony by a person in charge of the news- 
stand that all the bottles sold were those of the defendant. He 
also testified that he had visited the defendant’s bottling plant on 
previous occasions, and once had observed an inspector not watching 
the bottles as they passed on a moving chain before lights. In 
this age of experts in all sorts of esoteric disciplines, it is perhaps 
not such a great surprise to read that the plaintiff introduced an 
expert on the habits of mice. This expert testified that, while a 


42. Dickerson, Products Liability and the Food Consumer (1951), 127. 

43. supra, nn. 6-8. 

44. Cf. 2 Harper & James, Torts (1956), 1106. 

45. In Criggery v. Coca Cola Bottling Co. (132 Tenn. 545 (1915) ), despite its 
insistence that liability could only be imposed on the basis of negligent 
conduct (not in warranty), the court nevertheless indicated that it would 
have reversed the jury’s verdict for the defendant had it been fairly 
inferrable that the mouse was bottled up in the bottling plant, affirming 
only on the basis of the possibility that someone had opened up the 
bottle and inserted the mouse. 

46. To reinforce this possibility, Coca-Cola bottling companies sometimes 
try to introduce evidence that there are hand cappers on the market. 
See, e.g., Coca Cola Bottling Co. v. Creech 245 Ky. 414, 415-6 (1932). 
Kahn, op. cit., supra, n. 2, 35, states that the Coca-Cola Bottlers’ 
Association has a bottle-capping kit, which it will lend to any member 
who is sued, for use in evidence. 

16 Tenn. App. 184 (1932). 
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live mouse could voluntarily enter the neck of a bottle even though 
the entrance be smaller than the girth of the mouse, the same 
mouse could not be pushed into the bottle.48 He explained that 
the mouse is able to elongate its body so as to squeeze through 
very small openings. The defendant introduced evidence of his 
bottling processes. Each bottle was rinsed and washed many 
times, inspected against the background of lights both before and 
after filling, and the syrup was introduced through strainers that 
would catch any foreign substance. It was asserted that an instru- 
ment which entered the neck of the bottle and extended down to 
near the bottom of the bottle would automatically detect any 
foreign substance in the bottle, and would even cause the instru- 
ment to stop its motion. There was also testimony that the 
machinery and floor were kept clean and free from dirt, but two 
employees admitted on cross-examination that large and small rats 
were frequently seen in and about the building. It was also asserted 
that it was physically impossible for a mouse to remain in a bottle 
-the caustic soda rinsing would destroy any animal matter and 
the subsequent rinsing would remove all particles. To support 
this assertion the defendant introduced evidence of a test con- 
ducted under normal operating conditions. Neutral witnesses 
were obtained from an employment agency, and were assigned to 
carry out the experiment. A mouse was shoved into a bottle with 
the assistance of an ice pick, and the bottle, marked with wire 
binding, was placed on the line of bottles passing through the 
normal cleaning and filling process. The witnesses testified that 
when the bottle emerged, there was no vestige of a decomposed 
mouse left in the bottle. All this evidence, combined with favor- 
able testimony of a factory inspector who had been inspecting the 
premises of the defendant for the previous 10 years, was so strong 
that the appellate court was moved to reverse the judgment for 
the plaintiff. There was, it said, ‘“‘no proof, or facts that would 
warrant a conclusion that the decomposed mouse was in this bottle 
at the time the bottle was filled, capped and delivered to the newsstand 
where it was sold to the plaintiff.’’*® 
Conclusion 
The problems of proof where injuries are caused by defective 
products of mass production processes have been discussed. The 
plaintiff will be assisted in his action by the res ipsa loguitur device. 
The explanations of the accident which connote negligence on the 
48. If this is true it upsets the basis for the previous Tennessee decision in 
the Crigger case (see supra, n. 45). It would, however, appear to be 
contradicted by the subsequent testimony of the test, where a mouse 
was in fact shoved into a bottle, presumably against its will since an 
ice pick was found necessary to accomplish the task. Is it not possible 
that this testimony ignored the fact that the mouse, as discovered, was 


swollen into larger than life-size ? 
49. 16 Tenn. App. 184, 196. 
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part of the defendant are inadequate equipment, negligent opera- 
tion by employees, or negligence in inspection for defects. These 
will generally outweigh the other possibilities ir. this kind of case. 
It will not be necessary for the plaintiff to show which possibility 
was in his case operative, or to show that any one contingency 
was more probable than the sum of probabilities of all the alternative 
explanations. 


Once the plaintiff has established a prima facie case, the mass 
production manufacturer will have a hard time rebutting the 
plaintiff's evidenc Evidence of a high degree of care in the 
preparation of his products must necessarily deal in generalities. 
Furthermore, even if this evidence be accepted, the fact that a 
foreign object was found in the product must indicate either that 
the care reflected in the system of manufacture was not high 
enough to preclude the intrusion of a foreign body or that, while 
the standard of care is adequate in itself, it failed in this case to 
operate owing to some human error. For this reason it has been 
suggested that such a case should nevertheless be submitted to 
the jury, unless the proof of a fool-proof system is so compelling 
that it leads the court to reject the claim that the foreign object 
was present in the product when it left the plant of the manu- 
facturer. It is submitted that this conclusion represents the weight 
of authority in both England and the United States. 


GRAHAM L. FRICKE* 


*LL.B. (Melbourne), LL.M. (Pennsylvania); International Legal Studies 
Fellow at the University of Pennsylvania 1958-9; Lecturer in Law in the 
University of Tasmania. 





INDIVIDUAL RESPONSIBILITY FOR AGGRESSIVE WAR: 
THE CRIME AGAINST PEACE 


I. INTRODUCTION 


In many discussions of that part of international law which 
deals with the initiation of war, one comes across the argument 
that there exist no sanctions directed against the individual per- 
petrators of war. This type of view is based on the dualist theory, 
according to which international law regulates the relationship 
between states while municipal law alone confers rights and imposes 
duties on individuals. As against this argument, the monists assert 
that all law imposes duties on individuals: if one did not recognize 
that this was true of international law one would be faced with 
the situation that there would be no person under an obligation 
to obey it. 


Recognition of the fact that the individual is a subject of 
international law is to be found in the European Convention for 
the Protection of Human Rights which was signed on 4th November, 
1950. This Convention incorporates a number of the rights con- 
tained in the United Nations Declaration of Human Rights but, 
unlike the Convention, they are made enforceable law. A Com- 
mission has been established to which the individual has recourse, 
subject to certain conditions. More recently, a European Court 
of Human Rights has been set up to hear cases referred to it by 
the Commission or by the Contracting Parties.! 


The existence of a system of rights depends on the fact that 
there are duties on other individuals to respect these rights. In the 
international sphere this means that effective sanctions must exist 
to control the actions of those who are responsible for the governing 
and direction of the various political communities. At the present 
time, the International Commission of Jurists is endeavouring to 
foster respect for the basic human rights and to bring about their 
incorporation into the constitutional structure of every state.® 
However, the very existence and recognition of these rights in one 
state is inextricably bound up with the relationship between states; 
the initiation of hostilities by one state against another immediately 
throws the whole structure of human rights into a precarious 
position. It is for this reason that one of the gravest tasks facing 
international society today is the prevention of aggressive war 
waged by one state against another. 


1. See Robertson, The European Court of Human Rights, 8 Int. & Comp. 
L.Q. (1959) 396. 

2. See, for example, The Question of Tibet and the Rule of Law (Geneva, 
1959). 
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In a recent work,® Professor Stone devotes some discussion 
to the question of individual responsibility for aggressive war. In 
his view the increasing control which each state is achieving over 
the minds of its citizens deprives the members of that state of the 
moral and legal criteria by which the actions of their leaders can 
be criticized. 

“The issue of responsibility for aggressive war is an issue 
on which, in fact, ‘truth-finding’ is likely to go not by humanity 
but by nationality. And it is perhaps the most tragic paradox 
of our century that the first collective attempt to bring home 
to individuals their responsibility for the scourge of war, should 
have been made in an age when the attempted appropriation 
of truth and justice by the State makes the hope of success 
so desperate. The mens rea necessary to base this criminal 
responsibility presupposes the accused’s access to criteria of 
moral judgment transcending the nationalised ‘truth’ and 
‘justice’ of his State, at the very time when the access is being 
increasingly cut off.’’4 
It is Professor Stone’s opinion that we ought not to expect to 

secure international peace by the establishment of individual 
liability for the crime of ‘‘aggression’’.® 

As against this view I shall argue that a secure international 
order can be built upon the basis of individual responsibility for 
offences against that order, and that this is true especially of that 
action which is most detrimental to world security—the initiation 
and waging of an aggressive war. In this article I shall be concerned 
with the historical development of the concept of the crime against 
peace, its recognition in the judgments of the Nuremberg war 
crimes tribunals and its evaluation by various writers on inter- 
national law. 


I] 


In the Renaissance period, there arose the fateful conflict 
between the adherents of the bellum tustum (just war) school and 
those who adhered to the Machiavellian thesis. One school founded 
resort to war on principles of justice; the other on reasons of 
expediency. The scholastic notions were bound up with a moral 
view of the universe. States were not abstract entities entirely 
consumed by aims of self-advancement. The world order itself 
was based on the needs of justice which guided the national rulers 
in their dealings with one another. 


The depredatory power-inspired war was regarded as a 


iggvesston and World Order (1958) 

4. wthid., 149 

5. thid \ basis for his argument is that a definition of aggression is not 
desirable. On this question see my review of Aggression and World 
Order, | University of Tasmania Law Review (1959) 368 
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phenomenon whose self-dynamic was opposed to the peace and 
harmony of international society. The slaughter, destruction of 
property and other misfortunes which resulted from unjust wars 
were sufficient to demonstrate the disadvantages incurred by the 
international community through the waging of these wars. The 
Machiavellian virtues of ambition, avarice and vainglory were 
inadmissible as valid reasons for resort to war. For any state 
whatever could aspire to such ends.® 


The notion of a causa iusta necessitated a decision on the 
part of the public authority as to the proper course of action. 
Therefore, the ruler was obliged to make a diligent examination of 
the causes and to act in accordance with the knowledge so obtained. 
Suarez went so far as to liken this obligation to that of the judge 
deciding a legal dispute.* Just as the judge observed scrupulous 
standards in his adjudication on the rights of the litigants, so too 
the ruler should have in mind not the personal advantages accruing 
to him but the objective reasons for a recourse to war. The ruler 
acted as an organ of the international community in this respect. 
The absence of a supra-national body to determine the issue required 
a decision on his part. 


In pursuance of this obligation, the ruler should submit the 
matter to a decision of good men.® The reason for this was that 
the ruler himself might often emphasize his own interests, and the 
countervailing opinions of wise men would often restore the 
equilibrium. Moreover, the obligation resting on generals and other 
officers of state was a stringent one. Whenever they were 
summoned for consultation, they were bound to enquire diligently 
into the justice of the proposed war. But if they were not called, 
they were under no greater obligation than common soldiers.*® 


In this last respect, one might well disagree with Suarez. 
Admittedly, the chief men of the realm are obliged to investigate 
the justice or otherwise of the cause placed before them, if con- 
sulted. But if they are not consulted, it would seem that the duty 
still rests upon them because of their high status and their ability to 
discern the basic issues. They are in a position totally different 
to that of the common soldier. It will be seen later that several 
high Nazi leaders who had not participated in the Hossbach 
conferences at which Hitler outlined his aggressive plans were 
nevertheless found guilty of the commission of crimes against peace 
for the part they had played in the preparation and initiation of 
those wars. 


6. Suarez, On War, in Classics of International Law (1944), Vol. 2 Trans 
(Edited by J]. B. Scott), S16 

7. tbid., 828 8. ibid., 830. 

%. thid., 831 
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It was another scholastic, Victoria, who realized the importance 
of the obligation resting on state officials: 

“Senators and petty rulers and in general all who are admitted 

on summons or voluntarily to the public council or the prince’s 

council ought, and are bound, to examine into the cause of 
an unjust war . . . the persons referred to can avert the war, 
supposing it to be unjust, if they lend their wisdom and weight 
to an examination into its causes. Therefore they are bound 
to do so.’ 
According to Victoria, lesser folk who had no place in the prince’s 
council or in the public council did not have to investigate the 
causes of a war but could rely on their leaders, with the proviso 
that if the injustice of the war was flagrant they could not escape 
on the grounds of their subsidiary role.¥ 

In the same way, Grotius emphasised the necessity of a just 
cause: 

‘““... In order that wars may be justified, they must be carried 

on with not less scrupulousness than judicial processes are 

wont to be.’’!2 
In the opinion of Grotius, any such notion as that of a preventive 
war was inadmissible. The possibility of being attacked conferred 
no right to attack.!* The ordinary subject when ordered to take 
up arms in an unjust war was under a duty to refrain from doing 
so.14 

The founders are generally agreed on the principle that for 
war to be justified there must be a just and proper cause. It is 
only in respect of the application of this principle to various concrete 
situations that certain differences of opinion arose. 

As far as actual practice was concerned, it is true that rulers 
took advantage of the theory of the just war and in many cases 
turned it to their own ends. In the sixteenth century, Erasmus 
laments the fact that Christian rulers had resorted to all kinds of 
subterfuge in their dealings with one another: indeed sovereign 
tulers often obtained replies from jurists and moralists which 
approved of proposed wars the justice of which was very suspect. 
The correspondence between theory and practice was almost non- 
existent. However, does this subvert the rule itself ? Abuse ‘of 
the law does not lead to its dissolution. Clearly law must set a 
higher standard of conduct than is actually practised in the social 
milieu. The formulation of a standard of conduct is something 


10. J. B. Scott, Spanish Origin of International Law, Part 1, Appendix B, 
Victoria, De Iure Belli, \vii. 
ibid., viii. 
12. De Iuve Belli ac Pacis, Book 1, Prolegomena, 18. 
Lauterpacht, The Grotian Tradition in International Law, 23 British 
Yearbook of International Law (1946) 1 at 37. 
ibid., 38 
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which often goes against the grain of those who place their par- 
ticular interest before the common good. So it was with the 
sixteenth century rulers. Their national ambitions were often 
covered with a thinly-disguised veneer of legality. In the same 
way, Hitler made feeble attempts to justify the Nazi policies. 


Today, the theory of the just war is accepted by many writers. 
Under this doctrine, the act of Hitler in marching into Poland can 
be condemned as an act of aggression: “Extension of Empire is 
not a just cause of war’’.!® 


On the other hand, the attitude of other international lawyers 
towards the notion of the just war is one of scepticism. 
Schwarzenberger makes a bitter attack on the bellum iustum 
principle. He asserts that the naturalists allow their doctrine to 
degenerate into a “‘mere ideology of power politics’’.'® However, 
he seems to fall into the error which I mentioned previously. The 
fact that state practice shows that the principle is abused is no 
reason for throwing it overboard. Taylor has pointed out that the 
judges in Bracton’s day must often have seen the King’s Peace set 
at naught. Yet we can be thankful that they did not despair of 
the very laws that gave hope of future peace and security.'* Not- 
withstanding, the realists insist that state practice is the guiding 
principle of international law. In the field of international relations, 
law must be woven around what Schwarzenberger describes as 
“the alternative character of peace and war’’.!8 Peace, as it exists 
between major wars, is nothing but ‘“‘the interval between the 
dynamic periods in which previous systems of power politics undergo 
a process of confirmation or transformation’’.!® As peace is the 
result of force, it requires force to uphold peace. The future of 
international law as envisaged by Schwarzenberger is one deriving 
from a conflict of interests, political, economic and racial which 
direct and govern the legal relation of the member states of the 
world society. 


Arthur Nussbaum is another who rejects the scholastic doctrine. 
According to him it is too deeply rooted in the medieval religious 
conception of a moral universe to be of any assistance to the 
lawyer.2° He points to the failings of the renaissance writers, who, 
faced with the , 


‘just-war-on-both sides’’ situation, made too many 


concessions to current practice and consequently made it possible 


15. Husserl, Global War and Ideological Conflict, 30 Virginia Law Review 
(1943-4) 543 at 592, quoting Victoria. 

16. Ius Pacis ac Belli? Prolegomena to a Sociology of International Law, 
37 A.J.I.L. (1943) 460 at 465 

17. Final Report to the Secretary of the Army on the War Crimes Trials unde 
Control Council Law No. 10 (1949) at 237, cited hereafter as Final Report 

18. op. cit. at 467. 19. ibid., at 479. 

20. Just War—A Legal Concept ?, 42 Michigan Law Review (1943-4) 453 
at 474. 
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for the rulers on both sides to plead the justice of their cause.*! 
He reaches the conclusion that the law of nations does not cover a 
crucial part of international development.” 

Admittedly, the scholastic doctrine cannot be entirely in- 
ccrporated into international law at the present time. Historical 
conditions have changed so much that many of the detailed rules 
laid down by the scholastics are simply inapplicable. Admittedly, 
several of the naturalists emasculated the theory by introducing 
the notion of a preventive war.?5 But this does not prevent us 
from accepting the central notion of the school—that war may be 
just or unjust and that objective legal criteria are available to 
determine when one state or another fails to conform to the 
standards of justice. 

[1] 

Can it be said that the accused at Nuremberg were legally 
guilty under the “crimes against peace’’ count of the Indictment ? 
Has the just war concept become part of international law as 
distinct from international morality ? Questions such as these are 
basic to an appraisal of the Trials. 

According to Lord Wright, 
“The centuries-long developments resulted, generally speaking, 
in the formulation of two mutually inconsistent doctrines; the 
first, chronologically earlier, which differentiated between just 
and unjust wars and aimed at establishing the rixht and duty 
of states to punish the initiation of the latter, as well as crimes 
incidental to the war; the second which proclaimed an absolute 
sovereignty of states and consequently a freedom from punish- 
ment of individuals responsible for offences committed in the 
name of the state in connection with launching and conducting 
the war.’’24 

At the beginning of the nineteenth century, the latter theory 
was firmly entrenched. The Hague Conferences of 1899 and 1907 
were the beginning of a movement towards the regulation of war 
as a legal means for transforming existing rights. However, the 
obligatory force of those conventions was confined to limited sections 
(e.g. armed conflicts originating in the context of pecuniary disputes), 
and general recourse to war remained uninhibited by these con- 
ventions, except for certain modifications in arbitration and media- 
tion procedure.?° 

The first step taken towards the punishment of persons guilty 
of initiating or participating in an unjust war was after the First 
21. ibid., 478 22. ibid., 479. 

23. For example, Gentili. 
24. History of the United Nations War Crimes Commission and the Develop- 
ment of the Laws of War (Ed. Lord Wright, 1948) 233, hereafter cited 


as History. 
25. See especially the 1899 Hague Convention. 
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World War when the Commission of Fifteen appointed by the 
Preliminary Peace Conference made certain recommendations with 
respect to the responsibility of the authors of the war. Its findings 
on the subject of the crime against peace were negative: 

“The premeditation of a war of aggression dissimulated under 

a peaceful pretence, then suddenly declared under false pre- 

texts, is conduct which the public conscience reproves and 

which history will condemn, but by reason of the purely optional 
character of the Institutions at The Hague for the main- 
tenance of peace (International Commission of Enquiry, 

Mediation and Arbitration) a war of aggression may not be 

considered as an act directly contrary to positive law. . . .’’26 

Yet it was recommended that, in the future, penal sanctions should 
be provided for such grave outrages against the elementary principles 
of international order. 

In the Versailles Peace Treaty there was an article of some 

importance. Article 227 was as follows: 

“The Allied and Associated Powers publicly arraign William II 

of Hohenzollern, former German Emperor, for a supreme 

offence against international morality and the sanctity of 

Treaties.’’27 

This was a weak attempt to take action against the German leader 
the arraignment on the grounds of “‘international morality’’ would 
seem to suggest that the treaty-makers, convinced that inter- 
national law provided no sanction for aggressive war, were deter- 
mined to wreak their vengeance in some way. Fortunately enough, 
the ex-Kaiser who had obtained asylum in Holland was never 
brought to trial on account of the refusal of the Dutch Government 
to extradite him.?8 

In the interval between the First and Second World Wars 

there developed a juristic climate which transformed the rule of 
international morality into a rule of law. The treaties and declara- 
tions evidencing this climate are listed by Glueck.?® They include: 

(a) The draft of a treaty of mutual assistance sponsored by the 
League of Nations which declared that aggressive war was 
an international crime. 

(b) The 1924 League of Nations Protocol for the Pacific Settle- 
ment of International Disputes, the preamble to which 
declared the waging of aggressive war to be an international 
crime. 

(c) The Anti-War Treaty of Non-Aggression and Conciliation 
signed at Rio de Janeiro in 1933, the preamble to which 
condemned wars of aggression. 

26. History, 237. 
27. ibid., 239-240. 28. ibid., 240-241. 


29. The Nuremberg Trial and Aggressive War, 59 Harvard Law Review 
(1945-6) 396 at 408-412. 
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By far the greatest document is the Treaty for the General 
Renunciation of War (the Kellogg-Briand Pact) which was signed 
at Paris in 1928. The relevant parts of the text are as follows: 

Article 1. The High Contracting Parties solemnly declare in 
the names of their respective peoples that they condemn recourse 
to war for the solution of international controversies, and renounce 


it as an instrument of national policy in their relations with one 
another. 


Article 2. The High Contracting Parties agree that the settle- 
ment or solution of all disputes or conflicts of whatever nature or 
of whatever origin they may be, which may arise among them, 
shall never be sought except by pacific means. 


IV 
In the trial of the major war criminals before the International 
Military Tribunal at Nuremberg, the defendants were charged 
under Article 6 (a) of the Charter of the Tribunal with commission 
of crimes against peace: 


“namely the planning, preparation, initiation or waging of a 

war of aggression, or a war in violation of international treaties, 

agreements or assurances, or participation in a common plan 

or conspiracy for the accomplishment of any of the foregoing.”’ 

In evaluating the evidence relating to this count, the Tribunal 
referred to the history of the Nazi regime. The policy of the Nazi 
Party was announced on 24th February, 1920—its extremist plat- 
form was immediately apparent. Among its aims were the abroga- 
tion of the Peace Treaty of Versailles, the acquisition of land for 
the sustenance of the German people, and the colonization of the 
surplus population in furtherance of Nazi racial principles.*! In 
the intervening period between 1921 and 1939, the Nazi Party 
extended its activities throughout Germany, using every conceiv- 
able method to impose its will on the various phases of German 
life, political, religious and industrial. The restrictions imposed 
on German re-armament by the Versailles Treaty were swept aside, 
cautiously at first, after 1936 quite openly.*? 


In a section of the Judgment entitled The Common Plan of 
Conspiracy and Aggressive War, the court discussed the detailed 
plans of the defendants in respect of the various aggressive wars 
waged by Germany. Information relating to these plans was 
found in various documents, especially the Hossbach papers (a 
collection of minutes on the discussions which took place at the 


30. History, 58. 


31. Nazi Conspiracy and Aggression—Opinion and Judgment of the Inter- 
national Military Tribunal (Washington, 1947) 4-5, cited hereafter as 
Judgment. 

32. ibid., 12-15. 
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important conferences at which Hitler outlined his plans for taking 
over Czechoslovakia and Austria). In this section the Tribunal 
made an investigation of the seizure of Austria and Czechoslovakia, 
and also of the aggressive wars waged against Poland, Denmark, 
Norway, Belgium, Holland, Luxemburg, Yugoslavia, Greece, 
Russia and the U.S.A.% 
In their discussion of the crime against peace, the Tribunal 
emphasised the legal nature of the Kellogg-Briand Pact: 
“In the opinion of the Tribunal, the solemn renunciation of 
war as an instrument of national policy necessarily involves 
the proposition that such a war is illegal in international 
law; and that those who plan and wage such a war, with 
its inevitable and terrible consequences, are cominitting a 
crime in so doing.’ 
Clearly, the Pact of Paris had made the waging of a war undertaken 
as an instrument of national policy (and therefore a war of 
aggression) illegal. But what was the bridge between illegality 
and criminality ? According to the Tribunal the analogy of war 
crimes was relevant. The Hague Regulations of 1907 prohibited 
the employment of certain means of waging war. Since that time, 
contraventions of these rules had been punished, although the 
Regulations in no way designated such practices as criminal.%5 
Those who waged aggressive war were doing something which 
involved greater turpitude than that involved in a breach of the 
Hague Regulations. 
“In interpreting the words of the Pact, it must be remembered 
that international law is not the product of an international 
legislature, and that such international agreements as the Pact 
of Paris have to deal with general principles of law, and not 
with administrative matters of procedure. The law of war is 
to be found not only in treaties, but in the customs and 
practices of states which gradually obtained universal recog- 
nition, and in the general principles of justice applied by jurists 
and practiced by military courts. The law is not static, but 
by continual adaptation follows the needs of a changing world. 
Indeed, in many cases treaties do no more than express and 
define for more accurate reference the principles of law already 
existing.’’36 
Criminal liability for participation in an aggressive war was 
primarily endowed with a customary basis. 
As far as the conspiracy count of the indictment was concerned, 
the Prosecution had alleged that the acts constituting the conspiracy 
covered the period from 1919 (when the Nazi party was formed) 


33. ibid., 21-46. 34. ibid., 50. 
35. ibid., 50. 36. ibid., 51. 
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to the end of the war. The seizure of the state, the attack on the 
churches, the policy of rearmament were all steps taken in pur- 
suance of the plan. But the Tribunal declared that the conspiracy 
had to be clearly outlined in its criminal purpose—it must not be 
too far removed from the time of decision and of action.3* There 
had to be a concrete plan to wage war, not merely the declaration 
of a party programme. The defence argument that common 
planning could not exist where there was a complete dictatorship 
was unsound. Hitler could not have made aggressive war by 
himself for he needed the co-operation of statesmen, diplomats, 
military leaders, and businessmen. These people were not to be 
deemed innocent because Hitler made use of them.§ 


Tie Tribunal convicted eight of the accused of participation 
in the common plan to wage war. Those convicted were Hess 
(deputy to Fuhrer), Goering, Keitel, Jodl and Raeder (military 
leaders), Ribbentrop and Von Neurath (foreign ministers) and 


Rosenberg (foreign affairs planner). The acquittal of the other 
defendants on the conspiracy count was based on the failure of 
the prosecution to adduce sufficient proof of actual knowledge of 
the plans to wage aggressive war: they had not attended the kev 
conferences of the inner circle.*® It would seem that the Tribunal 
regarded participation in these important conferences as the criterion 
of guilt under Count 1. 

Under Count 2 of the Indictment, the defendants were charged 
with participation in the planning, preparation, initiation and 
waging of specific aggressive wars. Under this Count, knowledge 
of specific plans to invade one or other of the countries listed in 
the Indictment had to be proved, as distinct from knowledge of 
general aggressive intentions which was sufficient under Count 1.*! 


As well as the eight found guilty under Count 1, Funk (Presi- 
dent of the Reichsbank), Doenitz (Second-in-command to Raeder), 
Frick (Minister for the Interior) and Seyss-Inquart (Governor of 
Austria and later of Holland), were found guilty on this count." 

The significance of the Tribunal’s findings under Count 2 
cannot be overemphasized. In respect of the eight convicted 
under both counts, their participation in the planning and initia- 
tion of aggressive wars was patent. Of the four defendants found 
guilty under Count 2 alone, Doenitz was found guilty of waging 
aggressive war. As the Tribunal put it, he was “‘a line officer 
performing strictly tactical duties.’ Doenitz commanded the 
submarine arm of the Navy, which was an essential part of the 
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Nazi war machine. The conclusion to be drawn from this con- 
viction is that the crime against peace is not restricted to the 
planners of the war; it may extend to army officers whose participa- 
tion is limited to operational activities. 

Certain commentators disapprove of the extension of guilt to 
this class of persons. Leventhal is not in entire agreement with 
Doenitz’s conviction on the grounds of waging aggressive war," 
and Pompe, deprecating the distinction made between initiation 
and waging, considers that it would have been preferable if the 
Tribunal had established guilt in terms of general responsibility 
“instead of subsuming acts under loose and ambiguous provisions 
of the Charter’’.4° He seems to lean towards the view that Doenitz 
(and also Frick, Funk and Seyss-Inquart) were convicted because 
their acts involved more than waging war; all had been active 
assistants in Hitler’s policy before the war.*® 


With the conviction of Funk, “. . . a new field was drawn 
within the scope of crimes against peace... ."47 The crime of 


aggressive war was extended to ‘“‘economic warfare’. Evidence of 
Funk’s involvement was not wanting. In 1939 he had written a 
letter to Hitler expressing his gratitude that he had been able to 
participate in such “world shaking’ events; that his financing of 
the war had been completed. Later on in that year he made a 
speech in which he stated that the economic and financial depart- 
ments of Germany working under the Four Year Plan had been 
engaged in secret economic preparation for over a year.‘ 

Frick and Seyss-Inquart were found guilty of waging wars of 
aggression. Frick, the Minister for the Interior, was responsible 
for the establishment of administrative machinery in the occupied 
zones; Seyss-Inquart occupied high administrative posts in the 
occupied territory. Their general activities in introducing the 
Nazi system of government into the occupied zones were the 
grounds on which the crimes against peace were held to have been 
committed. 


On the other hand, four significant acquittals under Count 2 


were those of von Papen, Schacht, Sauckel and Speer. Von Papen’s 
role as Ambassador to Austria and later to Turkey was insufficiently 
connected with the aggressive steps of the Nazi regime for a con- 
viction to be obtained under Count 2. 

The cases of Schacht, Sauckel and Speer present other con- 
siderations. Schacht’s acquittal is explicable on the ground that 
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his role in the war effort came to an end before the commencement 
of hostilities—his struggle with Goering over general questions of 
re-armament led to his resignation from the positions of Minister 
for Economics and Plenipotentiary General for the War Economy 
in 1937. The Tribunal considered that 

“Schacht, with his intimate knowledge of German finance, was 

in a peculiarly good position to understand the true significance 

of Hitler’s frantic re-armament, and to realize that the economic 

policy adopted was consistent only with war as its object.’’*! 
However, re-armament of itself was not criminal. It would only 
be so if it was carried out with knowledge of the specific plans to 
wage aggressive war.®? The Tribunal decided that, despite 
Schacht’s participation in the re-armament programme, the neces- 
sary inference that he knew of the Nazi aggressive plans had not 
been established.** Leventhal finds it difficult to understand how 
a central figure in the re-armament programme could have been 
ignorant of the aims of that programme.*4 Pompe justifies the 
acquittal on the absence of mens rea.** 

Discussing the role played by Speer (Minister for Armaments), 
the Tribunal found that his activities in charge of German armament 
production were in aid of the war effort in the same way that other 
productive enterprises aid in the waging of war. But it was not 
prepared “‘to find that such activities involve engaging in the 
common plan to wage aggressive war as charged under count one 
or waging aggressive war as charged under count  two.’’*6 
Commenting on this acquittal, Leventhal considers that the ultimate 
test of responsibility under count two seems to have been the 
importance of the activity plus an ‘‘aggressive’’ characteristic of 
the activity—something reaching out into the war zone or zone 
of occupation.®*7 Pompe regards the acquittal as leaving the 
boundaries of responsibility undefined. It is generally admitted 
that a person may considerably aid the war effort despite the fact 
that this aid does not amount to the actual planning, initiation or 
waging of war.®8 


In the same way, the Tribunal found that Sauckel was 
insufficiently connected with the planning and waging of the 
aggressive wars for him to be convicted under count two,*® even 
though his position as Plenipotentiary General for the Utilization 
of Labor involved the recruitment of workers for the war effort. 

Taylor cannot understand why Sauckel and Speer were less 
guilty of waging aggressive war than Doenitz, Frick or Seyss- 
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Inquart.© To my mind, it is a question of finding the dividing 
line between responsibility and innocence. The activities of Speer 
and Sauckel as distinct from those of Funk, while part of the 
general war effort, were not sufficiently connected with the actual 
planning and waging of the war to constitute the actus reus of 
the crime. 

\ 

In the trials of the so-called ‘‘minor’’ war criminals by the 
special American tribunals constituted at Nuremberg under Control 
Council Law No. 10 (which authorized Zone Commanders to 
establish appropriate tribunals for their trials) the concept of the 
crime against peace was further developed. The main trials were 
those of Farben, Krupp, the High Command, and the Ministries. 
Farben. 


One of the most interesting cases is that of Farben.®* Twenty- 
four directors and officials of the big chemical and synthetics com- 
bine were charged with participation in the planning, preparation 
and initiation of wars of aggression, and with conspiracy to commit 
these crimes. The accused included doctors, chemists, engineers 
and lawyers—men who had reached a high standard of proficiency 
in their respective fields. 

The evidence showed that a close liaison existed between Nazi 
ministers and the Farben board. C. Krauch, head of the managing 
board of directors, occupied a position on Goering’s staff as Pleni- 
potentiary General for Special Questions of War Production.® 
Even before the war, the Farben enterprise had been in close 
alliance with the Nazis, contributing financial support and assisting 
in the development of new processes connected with war materials. 
It was proved that on one occasion Krauch handed Goering a new 
accelerated plan for explosives, gunpowder and chemical-warfare 
agents.® Production estimates became mobilization targets; under 
the Four Year Plan Farben was manufacturing 85 per cent. of 
the total output. 


Moreover, the firm ran a foreign intelligence system through 
its agencies. M. Ilgner, one of the defendants, distributed Nazi 
propaganda to South American agencies through the commercial 
committee.®® Berlin Northwest 7, the centre of the Association 
for Sales Promotion, an office of the Farben concern, was a nestbed 
for Wehrmacht spies.*6 There was sufficient evidence to show 
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that Farben was not merely a big business concern, but an arm 
of the Nazi war machine, pushing forward its own interests at 
the same time as it aided that machine. 

However, the evidence adduced by the prosecution to prove 
Farben’s connection with the Nazi war effort was not accepted by 
the court as evidence of the commission of a crime against peace. 
All defendants were acquitted on this charge. Basically, the 
Tribunal found that there was no evidence of knowledge on the 
part of the accused of concrete plans to start an aggressive war 
against a definite enemy. 

“While it is true that those with an insight into the evil 

machinations of power politics might have suspected Hitler 

was playing a cunning game of politics in seething, restless 

Europe, the average citizen of Germany, be he professional 

man, farmer, or industrialist, could scarcely be charged by 

these events with knowledge that the rulers of the Reich were 
planning to plunge Germany into a war of aggression.’’®? 

The Tribunal made a detailed examination of that part of the 
charge which referred to the preparation of aggressive war. It 
relied on the I.M.T. statement that re-armament of itself was not 
criminal under the Charter. Participation in the rearmament of 
Germany was therefore not criminal unless the participant had 
knowledge of the fact that he was contributing to the waging of 
an aggressive war.®* A civilian, or even an economic expert, could 
not be expected to know when armament production exceeded 
defence requirements. Of course, if military experts were being 
tried and it was shown that they knew of the scope of the rearma- 
ment, then liability would result. However, the present defendants 
were not experts; the field of their life-work had been entirely 
within industry and mostly within the narrower field of chemical 
industry with its attendant sales branches.®® 

Of greater significance was the Tribunal’s decision on that part 
of the indictment which charged the accused with waging aggressive 
war. It would seem to have endorsed the argument which would 
limit the guilt to those occupying some major position. 


“To depart from the concept that only major war criminals— 
that is, those persons in the political, military and industrial 
fields, for example, who were responsible for the formulation 
and execution of policies—may be held liable for waging wars 
of aggression would lead far afield. Under such circumstances 
there could be no practical limitation on criminal responsibility 
that would not include, on principle, the private soldier on 
the battlefield, the farmer who increased his production of 
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foodstuffs to sustain the armed forces, or the housewife who 

conserved fats for the making of munitions. Under such a 

construction the entire manpower of Germany could, at the 

uncontrolled discretion of the indicting authorities, be held to 
answer for waging wars of aggression,.’’” 
The Court declined to find the accused guilty of waging aggressive 
wars. They were not public officials or military officers. They 
were ‘followers, not leaders’’.”! 
Krupp. 

The Krupp Trial is the other important industrialist case.” 
The Krupp name of course was a household word in Germany for 
half a century. This giant steel concern provided much of the 
material which went into the German war effort. Gustav Krupp 
himself had been indicted before the I.M.T. but because of illness 
his case was never brought to trial. In the Krupp trial, his son 
Alfried, who had become sole owner and manager in 1943, and 
eleven other officials of the company, were charged with having 
committed crimes against peace in that they 

(a) participated in the initiation of invasion of other countries 
and wars of aggression in violation of international laws 
and treaties; 

») through the high position they held in the political, financial, 
industrial and economic life of Germany, committed crimes 
against peace by “‘having been principals in, accessories to, 
ordered, abetted, took a consenting part in, were connected 
with plans and enterprises involving, and were members of 
organizations and groups, including Krupp, connected with 
the commission of crimes against peace.’’73 A separate 
count charged the accused with conspiracy to commit the 
foregoing crimes. 

From the year 1919, when Krupp heavy machinery had been 
dismantled and production geared to consumer goods, Gustav Krupp 
had set his mind on the achievement of a definite end. He described 
it in an article published in the firm’s magazine in 1941: 

“At the time (1919) the position appeared almost hopeless. . . . 

If Germany should ever be reborn, if it should shake off the 

chains of Versailles one day, the Krupp concern had to be 

prepared again. The machines were destroyed, the tools were 
smashed but the men remained; the men in the construction 
offices and the workshops who in happy co-operation had 


brought the construction of guns to its last perfection. .. . 
The decisions I had to make at the time were perhaps the 
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most difficult ones in my life. I wanted and had to maintain 
Krupp, in spite of all opposition, as an armament plant— 
although for the distant future.’’™ 


The prosecution contended that to be guilty of participation 
in the preparation of war, it was not necessary that the individual 
be a member of the “inner circle’’—that group which was constantly 
in touch with Hitler just before the war. This, it was claimed, 
followed from the I.M.T. separation of Count | (the conspiracy 
count) and Count 2 (the preparation and waging count). It was 
argued that the accused were also guilty under the conspiracy 
count: the prosecution outlined a ‘‘Krupp conspiracy”’ as distinct 
from the Nazi conspiracy as a proof of guilt under this count.7% 


The Tribunal rejected this argument. A “Krupp conspiracy”’ 
could not exist apart from the Nazi conspiracy. For the conspiracy 
charge to succeed, proof had to be adduced of involvement in the 
Nazi conspiracy. And as in the Farben case, the Tribunal found 
that there was insufficient evidence to justify a conviction under 
the preparation and waging count. The obligation rested on the 
prosecution to prove that the accused had either conspired to 
prepare or wage, or had actually prepared or waged the specific 
aggressive wars which had been undertaken by Germany.7® 


Two separate concurring opinions were delivered by Judge 
Anderson and Judge Wilkins.77 Judge Anderson discussed the 
prosecution contention that the accused had contributed to the 
preparation and waging of war, not by direct military action, but 
by supporting a policy of national aggrandizement ; furthermore, it 
was argued that it was not necessary to prove that the accused 
believed that the use of Germany’s military power would result in 
actual armed conflict. Judge Anderson rejecced this approach as 
being inconsistent with the approach of the I.M.T. There must 
exist, he said, a concrete plan of which the accused were aware.78 


He passed off the 1919 decision to retain armament potential 
with the blithe comment that it was a calculated business risk. 
One can detect a tendency on his part to reason in this way: if 
the firm is primarily interested in its own economic welfare, auto- 
matically it cannot prepare for aggressive war. 


. .. It is not an altogether unreasonable view that Gustav 
Krupp would not have made the same decision unless he had 
believed that it was to the firm’s financial interest. The con- 
tinued insistence even during the war on profits and the efforts 
to recoup prior losses through high prices charged his govern- 
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ments negatives the idea that he would have incurred the 

hazard for what he later claimed to have been patriotic 

reasons.’'79 

It would seem that Judge Anderson attributed a narrow 
meaning to the word “‘preparation’’; to his mind, mere preparation 
apart from planning and initiation was not a separate offence. 
For re-armament, he said, looks the same whether for aggression 
or defence. Offensive weapons, for example, could be employed by 
a nation which was engaged in a defensive war.®® The logical 
result, as Judge Anderson himself admits, is that the offence of 
planning and preparation becomes the same as the offence of 
conspiracy to perform these acts.*! But this contradicts the I.M.T. 
judgment which required a lesser degree of participation in respect 
of the preparation count than for the conspiracy count. 

Judge Anderson dismissed the waging part of the count 
summarily—the activities of Krupp in producing armaments after 
the start of the war were ‘“‘matters of private enterprise’’.S* His 
whole attitude was conditioned by the view that only government 
leaders were responsible for the crime against peace. His great 
fear was that the extension of liability beyond this class would 
involve mass punishments. ** 

Judge Wilkins considered that the evidence built up a prima 
facie case against Gustav Krupp. Because of the latter’s over- 
riding authority in the Krupp enterprise, he gave the accused 
(Alfried) the benefit of ‘‘a very slight doubt’’.84 But it is obvious 
that he recognized the concept of non-governmental responsibility 
for crimes against peace—it was only the failure to adduce sufficient 
proof of knowledge on the part of the accused of aggressive plans 
which led him to dismiss the charges.8° 
High Command. 


In the High Command Trial,°® a number of senior military 
men (including one admiral and one air marshal) were charged 
under both a conspiracy count and a preparation and waging count. 
Evidence was adduced to show that many of the accused had 
attended the major conferences at which Hitler outlined his inten- 
tions to invade various countries. The accused who had not 
attended the conferences were privy to the actual invasion plans.*? 

The Tribunal pointed out that the criterion of aggression was 
the intent and purpose for which it was planned, prepared, initiated 
and waged. This intention was that of individuals who acted at a 
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policy-making level. The circumstance that Hitler was the Dictator 
of Germany and was supreme in the political and military fields did 
not mean that he was the only one who had to bear criminal 
responsibility. ‘‘Somewhere between the Dictator and Supreme 
Commander of the Military Forces of the Nation and the common 
soldier is the boundary between the criminal and the excusable 
participation in the waging of an aggressive war by an individual 
engaged in it’’.88 
The elements necessary for liability were twofold. First of all 
there had to be actual knowledge that an aggressive war was 
intended; secondly, the possessor of such knowledge after he 
acquired it must be in a position to shape or influence policy.%® 
This second element was a very important one: 
“Anybody who is on the policy-making level and participates 
in the war policy is liable to punishment. But those under 
them cannot be punished for tlie crime of others. The misdeed 
of the policy makers is all the greater in as much as they use 
the great mass of the soldiers and officers to carry out an 
international crime; however, the individual soldier or officer 
below the policy level is but the policy makers’ instrument, 
finding himself, as he does, under the rigid discipline which is 
necessary for and peculiar to military organization.’’” 


The language of the Pact of Paris confirmed this view. The Pact 


proscribed that war which was carried out as an instrument of 


national policy. Only those who participated at the policy-making 
level were liable. Liability might express itself in the form of 
either the initiation of the war or (once the war is initiated) the 
extension or continuation of the war.®! On the evidence before 
the Court, it was held that the accused had not participated at 
this level. They were merely army commanders and staff officers 
and consequently not in a position to influence national policy.% 

This may be questioned. It is readily admitted that the 
common soldier or inferior commissioned officer is excused from 
responsibility. But are officers who occupied important positions 
in the Nazi military council—men such as Reinhardt, Warlimont, 
von Salmuth—to escape liability on the ground that they did not 
participate at a policy-making level? The higher army officers 
were frequently consulted by Hitler; their advice often incited him 
to extend military operations. Even though not on the higher 
policy-making level, their counsel was so important that they 
should bear some responsibility for the preparation and waging of 
wars of aggression. 
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Ministries. 


The only finding of guilt on the aggressive war count was that 
of the Ministries Tribunal.% Most of the accused in this case 
were senior government ministers. They included Lammers, Chief 
of the Reich Chancellery; Darre, Minister for Food and Agriculture; 
von Krosigk, Minister of Finance; Koerner, deputy to Goering in 
the Office of the Four Year Plan; and von Weizsaecker, an official of 
the German Foreign Office. A notable non-governmental defendant 
was Rasche, Chairman of the ‘“‘Vorstand”’ of the Reichsbank. 


In its discussion of the crimes against peace charge, the Tribunal 
stressed that the accused must have knowledge that a specific 
aggressive war is being planned or waged. 

“Obviously, no man may be condemned for fighting in what 

he believes is the defence of his native land, even though his 

belief be mistaken. Nor can he be expected to undertake an 
independent investigation to determine whether or not the 
cause for which he fights is the result of an aggressive act of 
his own government. One can be guilty only where knowledge 
of aggression in fact exists, and it is not sufficient that he have 
suspicions that the war is aggressive.’’®4 

Five accused were found guilty on this charge: von Weizsaecker, 

Keppler and Woermann of the Foreign Office; Lammers and 

Koerner. 

Taylor observes that the Court’s opinion in this case on the 
aggressive war charge is an effective restatement of the basic 
concept; the factual situations with which it deals fall well within 
the ambit of the I.M.T. judgment. The convictions of Lammers 
and Koerner are parallel to those of Frick and Funk, respectively, 
and von Weizsaecker “labored, at the next lower level, in the 
same vineyard as Ribbentrop.’’%5 

The Krupp, Farben, High Command and Ministries cases are 
landmarks in the development of the international crime against 
peace. These cases support the judgment of the I.M.T. and in 
many respects amplify the principles outlined therein. There is a 
recognition of the fact ihat business men and military personnel 
may be liable if the essentials of criminality are present.°® How- 
ever, there would seem to be a conflict between the Farben and 
Krupp cases, on the one hand, and the Ministries case, on the other. 
The former require some degree of active collaboration on the part 
of the accused with those actively conducting hostilities; the latter 
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requires mere knowledge of the aggressive intentions of the govern- 
ment and participation in the preparation for or waging of this 
aggression. The opinions voiced by the Tribunal in the High 
Command Trial and by Judge Anderson in the Arupp Trial that a 
policy-making position is essential to criminality are not supported 
by the other cases.97 

VI 

At this stage it will be profitable to examine the legal basis 
of the crime against peace. Criticisms have been directed at it 
from many sides; justification, on the other hand, is not lacking.®8 
Criticism. 

[he main criticism directed against the concept is that a war 
of aggression is a political phenomenon and as such should be 
judged politically. Cohn considers that such acts are ‘‘crimes in 
the sense of history’ and that it would be better to leave their 
punishment “‘in the hands of history.’’*® This attitude is evidently 
fostered by the apparent magnitude of the task of reducing the 
phenomenon of war to legal terms. In the same way, Pal, recog- 
nizing as he does that national sovereignty is at the basis of the 
international structure, is in agreement with the view that would 
exclude the right of recourse to war from the control of international 
100 


aw 


The critics assert that the Pact of Paris created no criminal 
liability at all: its only effect was to influence public opinion against 
those who waged wars of aggression. They point out that the 
Pact contains no mention of punitive sanctions attaching to breach 
of its terms; nor has an international court been set up to adjudicate 
on breaches of the Pact; nor has the term ‘‘aggression’’ been 
defined.1! 

The only effect produced by the Pact is the possible influencing 
of world opinion against the offending belligerent and thereby 
developing the law to abiding sentiment between states.’’!0 
Shick asserts that the Pact had a very restricted legal effect. 


It 


in favour of the injured state in that an obligation was imposed 


4 


mly effected a modification of the rights and duties of neutrals 


on the neutral state to withdraw its assistance from the lawbreaking 
state and to offer it to the injured state. Radin points to the 


97. ibid., 420 

98. For the views of German lawyers see Nuremberg: German Vii 
Way Trials (Eds. Grimm and Benton, 1954). 

99. The Problem of Wav Crimes To-day, 26 Transactions of the Grotius Society 
1941) 125 at 142 

100. International Militavy Tribunal for the Fav Ekast—Dissentient Judgment 

1953) 56 

JO1. See Maugham, U’.N.O and War Crimes (1951) 64 et seq. 

102. Pal, op. cit., 17 

103. Crimes against Peace, 38 Journal of Criminal Law and Criminology 

1947-8) 445 at 456 


ws of The 











Individual Responsibility for Aggressive War 353 
fact that the makers of the Pact could not have intended any 
criminal liability in view of the fact that no official protest was 
made by the signatories when it was flagrantly disregarded by Italy 
and Japan in the decade which followed its signing. 


Perhaps the main argument advanced against the imputation 
of criminal responsibility is that which asserts that the Pact has 
not taken away the traditional right of self-defence: this, so the 
argument goes, entails the proposition that resort to war under 
the guise of self-defence remains non-justiciable.!> Once the right 
of self-defence has been exercised, no subsequent judicial deter- 
mination can be made on its legality.!°° Moreover, it is said that 
it is very difficult to discover whether a war is aggressive or 
defensive.!07 

Finally, it is asserted that the Pact of Paris laid down no 
principle or rule of international law. Additions to international 
law, it is said, must be based on the general agreement of all 
civilized states. The Pact of Paris was originally signed on behalf 
of fifteen states (later other states announced their adherence). 
The effect of the treaty could only be the creation of a contractual 
relationship between the states, not the creation of a new rule of 
international law.108 


Justification. 


he more sensible interpretation of the Pact of Paris is that 
which envisages its legal effect in a broad and not a formalistic 
manner. According to this view, the Pact would have no signifi 
cance at all if the preparation and waging of aggressive war were 
not legally affected. 


Indeed, the very basis of international regulation derives 
from the proper ordering of international relations: independence 
and aggression cannot go hand in hand." Viewed in this light, 
the Pact of Paris is not simply a treaty binding because of the 
expressed will of states. It is rather a declaration of those principles 
which uphold peace and harmony in the international order.!” 
It marked the re-establishment of the principle of bel/wm iustum. 


It is recognized that in view of the international organization 
existing at the time when the Pact was signed, no efficacious pro- 
cedure was available for reserving to the international community 
the right of determining when a state might resort to self-defenc 
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Therefore, it was necessary for the state itself to decide when 
circumstances justified resort to self-defence. Yet the right of 
recourse was justiciable. As Shawcross pointed out in his closing 
address to the I.M.T., there is some similarity between the national 
right of self-defence and the individual right of self-defence. The 
individual is answerable for the exercise of his common law right 
of self-defence: so too is the state if it abuses its discretion—‘‘if 
it twists the national right of self-defence into a weapon of pre- 
datory aggrandizement and lust’’.™! 


Perhaps the most lucid evaluation of the Pact is given by 
Lord Wright. Discussing the development of the concept of the 
just war, he considers that the Pact converted this moral principle 
into a positive rule of international law similar to the laws and 
customs of war. In this respect it evidences the acceptance by 
civilized nations of the principle that such a war is an illegal thing. 


Many writers attribute a customary basis to the crime against 
peace. For example, Glueck considers that the various treaties 
which were made in the period between the First and Second World 
Wars are powerful evidence of the existence of a ‘“‘widely prevalent 
juristic climate among civilized people to regard a war of aggression 
as not simply unjust or illegal but downright criminal’’.“ Accord- 
ing to Glueck, the acquiescence of every member of the Family of 
Nations is not necessary for the purpose of creating a rule of this 
kind. He rejects the ‘‘consentist’’ theory in favour of the “‘custo- 
mary” theory of international law: various treaties were evidence 
of the determination of the international community to initiate a 
custom of outlawing aggressive war.!!4 In the same way, Keenan 
and Brown regard the period from the late nineteenth century to 
the time of the Nuremberg Trial as a juridical period in which there 
took place the gradual transformation of the moral rule into a 
customary rule.!15 


On the other hand, a number of writers deny the existence of 
a custom outlawing resort to aggressive war. They state that, 
because of the fact that the Pact of Paris and other treaties were 
continually broken in the face of silence on the part of the 
signatories, there was no sufficient acceptance of the principle for 
it to become a rule of international law.46 Gross scathingly 
criticises the practice of resorting to “‘stray tags of international 


lll. Speeches of the Chief Prosecutors at the Close of the Case against the 
Individual Defendants (1946) 56. 

112. War Crimes under International Law, 62 L.Q.R. (1946) 40 at 51. 

113. The Nuremberg Trial and Aggressive War, 59 Harvard Law Review 
(1945-6) 396 at 412. 

114. ibid., 414. 

115. Crimes against International Law (1950) 69. 


116. Finch, The Nuremberg Trial and International Law, 41 A.J.1.L. (1947) 
20 at 26. 
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pronouncements’ as evidence of a customary rule.'!? 


A perusal of the judgment of the I.M.T. indicates that the 
Tribunal was more inclined to accept the customary than the 
conventional basis of the crime against peace. It considered 
that the ‘‘prohibition of aggressive war demanded by the conscience 
of the world”’ found its expression in the various treaties.1!8 More- 
over, the conduct of states in the post-1930 period could not be 
advanced as negativing the existence of the custom. Such conduct 
simply meant that the rule was not enforced. The recognition of 
this customary rule was ipso facto a recognition of the dependence 
of international law on the wider principles of justice—of its 
derivation from those principles of right and wrong which gradually 
break through into the realm of positive law when the international 
community becomes sufficiently awakened as to the nature of the 
crisis which confronts it. 

Conclusion. 

Subsequent to the Trials, the United Nations General Assembly 
affirmed the principles laid down in the judgment of the I.M.T. 
and directed one of its committees to commence work on the 
formulation of these principles and their inclusion in a draft code 
of offences against the peace and security of mankind. The 
work of this committee was taken over by the International Law 
Commission when it was established in 1947. In 1954 a Draft 
Code was adopted by the Commission.!!® 

Unfortunately, the General Assembly has not implemented the 
Code: it was considered proper to postpone consideration until the 
committee of the U.N. dealing with the definition of aggression 
had come to some agreement. At the present, such agreement has 
not been reached. !?0 

Even if no agreement is reached on this point, it can be con- 
fidently stated that the Nuremberg trials stand as a grim reminder 
to national leaders and others in responsible positions of their 
duties to the international legal order—duties which direct atten- 
tion to the fact that, just as in municipal society the act of murder 
is visited with the supreme penalties of the law, so too in inter- 
national society the initiation of an aggressive war entails supreme 
criminal liability. 

R. D. Lums* 
117. The Criminality of Aggressive War, 41 American Political Science Review 

(1947) 205 at 210 ef seq. 

118. Judgment, 52. 
119. For the terms of the code see Johnson, The Draft Code of Offences 


against the Peace and Security of Mankind, 4 Int. & Comp. L.Q. (1955) 
445 at 466-8. 

120. The various discussions of this committee are to be found in Stone, 
Aggression and World Order. Draft definitions are to be found in the 
Appendix to that work. 
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THE DISCHARGE OF CONTRACTS BY AGREEMENT 


1. The Several Kinds of Discharge. 

To discharge a contract is to end it. There are therefore as 
many kinds of discharge as there are different ways of ending a 
contractual obligation. The simplest form of discharge is the 
performance of a contract on both sides, sometimes called “‘dis- 
charge by performance’’.! Conversely, there is the “discharge by 
breach”’ since a breach may end the contractual relationship, though 
of course it does not terminate the legal remedies.2 Thirdly, we 
speak of a discharge where the deed or document containing the 
agreement is fatally altered or destroyed ;3 or where performance is 
terminated by such things as impossibility, illegality or the statute 
of limitations.4_ Finally, a contract is discharged where the parties 
expressly agree to this effect or agree to compose or compromise 
their respective claims and remedies. Indeed, there now exist 
various methods by which such a discharge can be obtained, as the 
parties may terminate an existing contract either by parol or under 
seal, or after performance or while the contract is still executory, 
or before or after a breach. It is these methods of discharge by 
the parties’ own agreement that will occupy us here. For the law 
is still quite disorderly; and we simply ought to know much more 
about what the law is and why indeed it is what it is.® 
2. The Release. 

Let us first take the release.6 This is the discharge by deed 
which, like any other deed, must be signed and sealed as well as 
delivered either to the debtor himself or in escrow.’ The release 


1. See Restatement of Contracts, §§ 386-394 (hereafter referred to as Restate- 
ment) ; 6 Williston on Contracts (Rev. Ed. 1938) §§ 1795 et seqg.; 5 Corbin 
on Contracts (1951) §§ 1230 et seg.; and see Corbin, Discharge of Contracts 
(1913) 22 Yale L.J. 513; Selected Readings, 1165. 

2. Restatement, §§ 397 et seq. 

3. See now Tarlo, The Unilateral Alteration of Instruments (1959) 2 Melb. 
Un. L.R. 43. 

4. See the enumeration in Restatement, § 385, giving a total of no less 

than twenty different methods of discharge. 

See an earlier article, The Modification of Contracts (1957) 35 Can. B.R. 

485. 

6. For general treatment, see 6 Williston, op. cit., §§ 1820 et seg.; 5 Corbin, 

op. cit., §§ 1238 et seg.; Restatement, § 402; and Fallon, The Nature 

of Release (1937) 11 Temple L.R. 179. 

This requirement of delivery excluded the release by testament: Pidgeon 

v. Harrison (1669) 1 Sid. 421. Delivery is also insisted on by the Restate- 

ment (§ 402), though perhaps somewhat obliquely, making the release 

effective ‘‘when the maker puts [the writing] out of his possession’. 

On the other hand, the Restatement also provides that a release can be 

“either under seal or supported by sufficient consideration’’, an obvious 

concession to the many U.S. jurisdictions which have abolished the seal. 

Yet this release, unsealed but supported by consideration may overlap 

with the discharge by an executory accord (§ 5 infra). It is otherwise 

with the release, unsealed but in formal writing introduced by some 
states and the Uniform Written Obligations Act: see 6 Williston, op. cit., 

§ 1822; 5 Corbin, op. cit., § 1238; and further Lloyd, Consideration and 

the Seal in New York (1946) 46 Col. L.R. 1. 
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is therefore like a formal grant;® it consists of a formal waiver 
of a claim. Once, however, the formal requirements are satisfied, 
a release has very wide effect. Two examples will suffice: (i) A 
owes B £1,000 and B gives A a deed stating that A is released from 
paying the debt: the debt is immediately discharged, whether that 
debt is or is not due. (ii) A having broken his covenant to marry 
B, B by deed releases A from paying damages for the breach: 
A’s liability is entirely discharged.* Moreover, for a liability such 
as an overdue debt, the release is at the present time the only 
valid method of discharge. The reason is that an agreement to 
discharge a debt requires, like any other contract, either a sufficient 
consideration or the formality of the seal; since however there can 
be no sufficient consideration in such a case,” the agreed discharge 
will have to be by deed. 


But, historically, it would be wrong to think that the force 
of the release is due to the seal or to the theory that consideration 
is imported by the seal. The true explanation why releases are 
by deed is that they date from a time when sealed covenants were 
still the usual form of contract, 7.e. the time before the advent of 
mutual promises. Yet as regards the early history of the release, 
Professor Williston has advanced the interesting thought that ‘‘in 
very early times it may be that a release did not operate as a legal 
discharge of a specialty, since payment or judgment did not’’.1! 
But this seems an improbable view. Surely a formal release must 
have been necessary if only to stop further recovery by the creditor 
because payment alone was no sufficient bar;!* nor does it seem 
likely that one could not discharge a debt otherwise than by 
destroying or damaging the whole deed." Be this as it may, it 


8. In the early history of conveyancing, a release lay more fully in grant 
than any other conveyance of rights to land. For the usual conveyance 
was accompanied by livery of seisin, but the release made to a donee 
already in possession dispensed with this ceremony, so that the transfer 
of property depended solely on the grant. For such releases to a tenant 
or lessee, see Plucknett, Concise History of the Common Law (5th ed. 
1956) 613; and Co. Litt., §§ 444, 504-8. 

9. See Restatement, § 402, Illustrations, 1 & 2. 

10. The reason is that the agreement here involved does not constitute an 
exchange but constitutes a concession by the creditor. This, of course, 
is the result of Pinnel’s Case (1602) 5 Co. Rep. 117a, as to which see in 
greater detail further § 6 infra. 

ll. Op. cit. § 1821. Williston here relied on Fowell v. Forrest (1670) 2 Wm. 
Saund. 47n. which does not however bear out this point, Nor does 
Ames, Specialty Contracts and Equitable Defences (1895) 9 Harv. L.R. 49, 
dealing with the earlier cases, ever say that a release by deed was no 
defence. At any rate, payment gradually emerged as a defence in bonds 
in the sixteenth century: see Anon. (1543) 1 Dy. 56a; Anon. (1549) 
Benl. 6; Sharplus v. Hankinson (1595) Cro. Eliz. 420; Norton v. Rishden 
(1596) Cro. Eliz. 458. 

12. See on this 8 Holdsworth, H.E.L., 81. The fact that payment did not 
discharge without a formal release was, in the middle ages a frequent 
cause of application to the chancellor: 5 Holdsworth, op. cit., 292-3. 

13. A formal cancellation or destruction of the deed would anyhow have 
been a most inappropriate method of discharge where the deed contained 
more than one debt only one of which was to be released. 
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is significant that, when in the sixteenth century, releases begin 
to be seriously discussed by the courts, it is immediately admitted 
that they operate as a complete “‘extinguishment.’’!* For where 
(as the matter is put) a man acknowledges himself satisfied by 
deed, it is a good bar without anything received.!5 And it is also 
quickly recognised that while informal agreements can be dis- 
charged informally, a formal covenant is not dischargeable except 
by deed; not (to repeat) because of any doctrine of consideration, 
but because eodem modo quo oritur, eodem modo dissolvitur* The 
only exception to this was a claim in damages for breach of covenant 
which became dischargeable informally. In Blake's Case!” it was 
specifically objected that a mere accord and satisfaction could not 
bar an action based on a covenant (the plaintiff claimed damages 
for the breach of a covenant to repair) ; but the whole court resolved 
that ‘“‘forasmuch as the end of the action is but to have amends, 
and damages in the personalty for this wrong, therefore amends 
and satisfaction given the plaintiff is a good plea.’"* The court 
distinguished between the “‘certain duty”’ to pay a fixed or liquidated 
sum and the breach of covenant giving rise to unliquidated damages ; 
so that while a formal release was (and remains) necessary to 
extinguish the bond between debtor and creditor, an informal 
accord and satisfaction was enough to settle unliquidated claims, 
whether arising from breach of covenant or from trespass, waste, 
ravishment or other wrongs.!® 


Two further historical points need mention here. First, if A 
released B (in the time-honoured formula) of ‘‘all manner of actions, 
suits, quarrels and demands whatsoever’’, how extensive was this 
immunity ? The early cases make certain terminological distinc- 
tions which, at first sight, seem overdone. So it is said that a 
release of ‘‘all actions’’ is more limited than a release of “all 
demands’’, since the former phrase only refers to ‘‘actions depend 
ing’ at the time of the release. Later it is said that even a 
release of “‘all demands’’ will not discharge a lessee from future 
rent nor will it discharge a covenant not yet infringed,?! though 


14. Anon. (1507) Keil. 88. 

15. Amnon. (1563) Dal. 49, pl. 13, Moo. K.B. 48; Pinnel’s Case (1602) 5 Co. 
Rep. 117a, 117b. 

16. Hayford v. Andrews (1598) Cro. Eliz. 697, Moo. K.B. 573; Treswaller v. 
Keyne (1621) Cro. Jac. 620; Fortescue v. Brograve (1646) Sty. 8; and see 
The Modification of Contracts (1957) 35 Can. B.R. 485, 492-3. 

17. (1605) 6 Co. Rep. 43b. 

18. At 44a. 

19. One may be tempted to read into this distinction between the discharge 
of debts and that of other claims a deeper difference between the strict- 
ness of bond-law and the freer settlement of wrongs. But whatever it 
may have been, Blake’s Case, supra, both modified and confined it to a 
straight-forward distinction between liquidated and unliquidated claims. 

20. Hall v. Kirby (1562) 2 Dy. 217b; Altham’s Case (1610) 8 Co. Rep. 150b. 

21. Diggs v. Choute (1581) 1 And. 64; Anon. (1582) Godb. 11; Hancock v. 
Field (1607) Cro. Jac. 170; Henn v. Hanson (1663) 1 Sid. 141, 1 Lev. 99. 
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this did not extend to debts which became immediately discharged 
whether they were still future or whether they had already become 
due.*? But the purpose of this distinction was not just technical. 
For example, where a father was tenant for life and the son held 
the remainder in fee as well as an annuity during the father’s life, 
and the son then released “‘all arrears of rent, annuities, titles, and 
demands’, was the release to extinguish his inheritance as well as 
the annuity ??3 Obviously, to save the inheritance, the son’s 
release had to be confined to payments already due. Similarly, 
where a lessee was to pay so much rent at the four feasts, it was 
said that till the feasts ‘‘there is neither debitum nor solvendum, 
and therefore there a release of all actions before the feast is no 
bar, but . . . the rent after every feast is demandable by action 
of debt’’.24 Again, a literal interpretation of the release would 
have meant a double loss for the lessor: one loss consisting of the 
release of the rents already accrued, the other loss being the rents 
to accrue during the further currency of the term, an interpretation 
almost certainly against the presumable intention of the releasor.*® 
Although these particular difficulties no longer occur, they survive 
in the broad rule of construction, which still obtains, namely, that 
despite any general words releases are to be restrictively construed.*® 


A second bit of old law has left behind a much greater difficulty. 
From the very beginning the release operated as an immediate 
and total extinction of a claim;?? so that it followed that a release 
could be neither conditional nor temporary.?® These requirements 


22. Tynan v. Bridges (1612) Cro. Jac. 301, sub. nom. Eynan v. Bridges 
1 Bulst. 178, Bridges v. Enion 1 Brownl. 115. 

23. Austin v. Lippencott (1673) 1 Mod. Rep. 99; see also Collins v. Harding 
(1598) Cro. Eliz. 606, Moo. K.B. 544. 

24. Altham’s Case (1610) 8 Co. Rep. 150b. 

25. This distinction between claims in esse and future claims also served to 
defeat the machinations of sureties, for interesting examples of which 
see Hoe v. Marshall (1592) Cro. Eliz. 579, Gouldsb. 166, 5 Co. Rep. 70b; 
Porter v. Phillips (1620) Palm. 218, Cro. Jac. 623. Applied to other 
situations, however, the above distinction could yield very curious results. 
In Neale v. Sheffield (1610) Yelv. 192, Bulstr. 66, 1 Brownl. 109, in 
consideration of A at once delivering to B a load of lime, B undertook 
to release A from a bond under which A was to pay B £7 on the birth 
of B’s child. This agreement was held ineffective, since a mere ‘‘con- 
tingency”’ or “‘possibility’’ could not be released: B’s child was not yet 
born, nor was it certain that it would. For other curious applications, 
see Belcher v. Hudson (1609) Cro. Jac. 222; Clark v. Thomason (1620) 
Cro. Jac. 571. 

26. See Payler v. Homersham (1815) 4 M. & S. 423; Lindo v. Lindo (1839) 
1 Beav. 496; Re Perkins [1898] 2 Ch. 182. More generally see Il 
Halsbury’s Laws of England (3rd ed. 1955) 421-2; Restatement, § 403. 
This restrictive rule of construction, as Williston points out, may dis- 
pense with the necessity of having the deed rectified; op. cit. § 1825. 

27. See also at note 14 supra. 

28. See Buxton v. Nelson (1699) 1 Lutw. 635. Accordingly, a debt once 
released could not be revived, though in some cases the courts must 
have had much sympathy with creditors who might have been perhaps 
too hasty or too generous in granting a release. An interesting example 
is Moss and Browne’s Case (1641) March N.R. 151, where after obtaining 
a release, the debtor nevertheless promised his creditor to repay him 
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produced a curious result when applied to covenants not to sue. 
These covenants were of two kinds: the covenant never again to 
sue for a debt, and the covenant not to sue for a certain time. 
The former covenant was soon held to have the same effect as a 
release, if only to avoid circuity of action between the debtor and 
creditor.2® But what about the temporary covenant ? In Deux v. 
Jefferies,™ the debtor argued that the creditor could no longer 
sue in debt once he had covenanted not to sue before Michaelmas, 
for any covenant took effect like a release since an action once 
suspended was gone forever. The court however held that a 
covenant not to sue for a time did not enure as a release, but gave 
the covenantee only an action in damages if the covenantor sued 
before the time agreed. Later, even a covenant not to sue for 
ninety-nine years was held, being a temporary covenant, not to 
constitute a defeasance or release.*!_ In one respect this distinction 
between permanent and temporary covenants not to sue was of 
course sensible enough, since a debtor could not be allowed to 
avoid his debt where the creditor had benevolently consented to 
give him more time to pay without however completely releasing 
the debt.32. But, in another respect, the distinction had this 
paradoxical effect, that it deprived the covenant not to sue for 
a time of precisely that temporary effect which it was meant to 
have; for the creditor could now repudiate this temporary covenant 
and reclaim the debt. The debtor, it is true, retained a right of 
action for the breach of that covenant; but in practice this was a 
sterile right since the debtor would hardly sue for breach if he had 
already repaid the debt and when anyhow it would be most difficult 
to assess what the creditor’s breach of covenant amounted to in 
actual damages. In short, the distinction between permanent and 
temporary covenants produced the rule that it was impossible to 
effect a temporary modification or suspension of obligations by 
deed**, This rule, moreover, was picked up in the nineteenth 


‘“‘whenever God should please to make him able’, and often renewed this 
promise. The Common Pleas would not stop the plaintiff from enforcing 
this subsequent promise to repay, a promise they likened to a ‘‘trust’’. 
See also the discussion in Acton v. Symon (1636) Cro. Car. 414. 

29. Hodges v. Smith (1598) Cro. Eliz. 623. 

30. (1594) Cro. Eliz. 352. 

31. Aloff v. Scrimshaw (1689) 2 Salk. 573; sub. nom. Ayliff v. Scrimshaw 
Holt K.B. 619, 1 Show. 46; Ayloffe v. Scrimpshire Carth. 63, Anon. 
Comb. 123. 

32. This differentiation between (permanent) releases and (temporary) 
covenants should not be confused with another distinction which evolved 


in relation to joint debts: see on this Lacy v. Kinnaston (1701) Holt, 
K.B. 178, 12 Mod. Rep. 548; Walmesley v. Cooper (1839) 11 Ad. & E. 
216; Price v. Barker (1855) 4 E. & B. 760; and 5 Corbin, op. cit., § 1239. 


33. Perhaps another reason for this distinction between permanent and 
temporary covenants is that it was a by-product of the technical rules 
then pertaining to deeds. The temporary covenant (not to sue for a 
while) was only meant to modify the existing specialty, but this must 
have seemed an impossible thing, since as each individual deed or covenant 
continued to exist until destroyed or cancelled or totally discharged, 
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century and extended to simple contracts; but we shall return to 
it at a later stage. 


3. The Rescission. 


The ‘‘rescission’’ is our second method of discharge. A word 
of several connotations,** it will here be confined to the case where 
the parties agree to terminate their contract informally.3¢ There 
are three aspects of this. To begin with, executory simple contracts 
can be rescinded by informal mutual consent, something which has 
been clear ever since the early cases which established the plea of 
exoneration before breach, i.e. the plea that the plaintiff had 
“absolved, exonerated, and discharged the defendant’’.8? Such 
discharge by rescission will usually be express; but a rescission can 
also be inferred since ‘‘mutual assent to abandon a contract, like 
mutual assent to form one, may be manifested in other ways than 
by words’’.88 Inevitably, an implied or inferred rescission will be 
a rare thing, but one good example is the Pearl Mill Case.*® 
D agreed in September 1913 to deliver 50 dozen skins as and when 
required. Several deliveries were requested and made in 1913 
and 1914, but thereafter no further deliveries took place, nor were 
requested by P who had completely forgotten that this contract 
existed; indeed, when D asked for further orders, he was informed 
that P was getting his supplies from elsewhere. Yet in 1917 P 
suddenly made a request for some 30 dozen skins which had 
remained undelivered under the original contract. D however 
refused to comply with this request, saying that the contract had 
ceased to exist. And this refusal the court upheld as in their view 
the contract had been suspended for so long that it justified the 
inference that it had been abandoned never to be revived.” 


mere modification would produce as many separate obligations as one 
deed could follow and modify the next. It therefore seemed perhaps 
easier to say that a deed should either be a total bar or no bar at all 
rather than allow a multiplicity of separate and possibly contradictory 
covenants all dealing with the same debt. Interestingly, in Ayloffe v. 
Scrimpshive Carth. 63, mention is made of a “‘letter of licence’, given 
by the creditor to the debtor, according to which the debt was to be 
forfeited if sued on before the agreed time. This device certainly made 
the creditor's temporary waiver pleadable in bar, but at the cost of 
forfeiture of the whole debt. At any rate, little is again heard of this 
device. 

34. See the discussion of Ford v. Beech (1848) 11 Q.B. 852, §5 infra. 

35. For the various uses of the word, see Morison, Rescission of Contracts 
(London 1916) 8. 

36. This is now its “‘official’’ meaning: 6 Williston op. cit., § 1826; 5 Corbin, 
op. cit., § 1236; and see Restatement, § 406 and Comments thereto. 

37. Coniers v. Holland (1588) 2 Leon. 214; Langden v. Stokes (1634) Cro. Car. 
383; see Stoljar, op. cit., 492-3 

38. Restatement, § 406, Comment b 

39. Pearl Mill Co. v. Ivy Tannery Co. (1919) 1 K.B. 78. 

40. It may be pointed out that in Jones v. Gibbons (1853) 8 Ex. 920 the 
decision had been that a vendor could not abandon a contract without 
first giving notice to this effect, even after unreasonable lapse of time. 
This was now distinguished as being merely a long lapse rather than an 
inordinate delay. In the Pearl Mill Case, McCardie J. also held that 
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Next we turn to contracts under seal. The ancient rule was 
that a deed or covenant could not be avoided by parol,*! since it 
was alterable or avoidable only by deed: unumguodque dissolvitur 
eodem legamine quo ligatur.*2 This rule has now changed, but the 
change has come about in a most indirect way which deserves to 
be sorted out. The story begins in White v. Parkin.*® P demised 
to D a ship by charterparty under seal, sailing to commence at a 
certain time and place. P and D then verbally agreed to alter 
the original dates, and the voyage took place according to the 
modified terms. Could P still recover his freight from D? P had 
no action on the deed, nor on the deed as verbally modified. On 
the other hand, Ellenborough C.J. had no doubt that assumpsit 
lay on the parol agreement, for this agreement ‘‘merely borrowed 
some of the terms of the charterparty by reference to it, but does 
not contradict or dispense with it’’.44 Similarly in Nash v. Arm- 
strong*® P by deed let some rooms to D who was to pay a rent 
to be determined by a valuer. Afterwards the parties verbally 
agreed that if P would forego the valuation, D would pay a rent 
of £70. D was held liable in this latter sum, for the court saw 
the variation as an independent enforceable contract regarding 
D’s promise to pay the rent as consideration for P’s counter-promise 
not to enforce the original covenant.‘ Though this solution was 
good enough to uphold an informal rescission or modification of a 
deed, the theory that there was an entirely new agreement was 
not very satisfactory. First, the approach was technically unsound. 
Since the plaintiff (as the former case of the charterparty shows 
more clearly than the latter case of the lease) could no longer sue 


the buyers’ conduct estopped them from denying that the contract was 
at an end: {1919} 1 K.B. 78, 83. In point of fact, there is no difference 
between this and the first ground. As we are dealing with a rescission 
implied by law, i.e. a contract terminated not by the parties but by 
the court, the important thing is what the circumstances are in which 
rescission will be imposed, not what it is called. Of course, this implied 
rescission, must\be carefully distinguished from a failure to object when 
a contract is broken or repudiated by the other side, a failure which is 
clearly no manifestation of assent, but the non-voluntary acceptance of 
a fait accompli. 

41. Anon. (1485) Jenk. 166; Hayford v. Andrews (1598) Cro. Eliz. 697, Moo. 
K.B. 573; Blemerhasset v. Pierson (1685) 3 Lev. 234; Heard v. Wadham 
(1801) 1 East 619; Braddick v. Thompson (1807) 8 East 344; Thompson v. 
Brown (1817) 7 Taunt. 656; Cordwent v. Hunt (1818) 8 Taunt. 596; 
Rippinghall v. Lloyd (1833) 5 B. & Ad. 742 (where parol extension of 
time was held no defence in an action of covenant for late performance). 

42. Countess of Rutland’s Case (1604) 5 Co. Rep. 25b, 26a. 

43. (1810) 12 East 578. 

44. At 585. Yet in a (unreported) case, Leslie v. De la Torre (1795) men- 
tioned by counsel, a shipowner failed to recover freight on the common 
counts as the voyage took place under terms which were verbally altered, 
not under the original (sealed) charterparty. 

45. (1861) 10 C.B.N.S. 259. The common law rule against parol variation 
of deeds had only recently been reaffirmed: Gwynne v. Davy (1840) 
1 Man. & G. 857, 9 Dowl. 1; West v. Blakeway (1841) 2 Man. & G. 
729, 10 L.J.C.P. 173. 

46. For this explanation see 10 C.B.N.S. 259 at 266, per Williams J. 
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on the original deed, simply because the transaction did not proceed 
under the terms of that deed, the promise not to sue on that deed 
was therefore an empty promise and as consideration illusory. 
Second and more importantly, though the verbal modification looked 
like a separate agreement, it was still mere pretension to say that 
the latter agreement did not affect or vary the deed. Indeed, the 
pretension becomes obvious where the subsequent modification is 
not an agreement to be sued on, but is to take effect as a bar to 
the original covenant. Berry v. Berry*’ illustrates this. By a deed 
of separation a husband had agreed to pay an allowance to his 
wife, but they afterwards agreed by parol to halve the allowance. 
The wife then changed her mind and proceeded to claim the full 
amount under the original covenant. Clearly the theory of inde- 
pendent agreement could furnish no answer to this claim since the 
wife was suing on the covenant, not on the agreement subsequently 
made. Hence assistance was sought in equitable principles which 
(it was said) permitted the verbal modification of deeds, indeed 
equitable principles which of course had to prevail in any conflict 
with the corresponding rules at common law. Yet, as a matter 
of historical fact, the existence of these equitable principles was 
only a recent discovery. No recourse to equity, it would appear, 
was suggested before Gwynne v. Davy.4® But somehow the con- 
viction then grew that equity might grant a perpetual injunction 
against a party trying to disregard the informal modification of a 
deed ;4® and in one case it was confidently asserted that equity 
had corrected one of the ‘‘worst and most odious technicalities of 
the common law’’. More bluntly, it is mainly through repeated 
suggestion that the equitable rules crept in; yet whether historically 
sound or not, Berry v. Berry does establish a change in the law. 
In short, it is now possible to have an informal variation or rescission 
both of simple contracts and of contracts under seal.*! 


Our third and final question is how far the right of rescission 
extends; does it apply to executed as well as executory contracts ? 
So long as a contract remains executory (i.e. is completely unper- 
formed), the parties may simply agree to abandon it. But what 
happens where the parties wish to terminate a contract under which 
something has already been done? Needless to say, the parties 


47. [1929] 2 K.B. 316. 

48. (1840) 1 M. & G. 857, 871. 

49. Nash v. Armstrong (1861) 10 C.B.N.S. 259, 262. 

50. Steeds v. Steeds (1889) 22 Q.B.D. 537, 539. 

51. Some American jurisdictions (especially Illinois) still follow the old 
common law rule forbidding parol alterations or rescissions. Yet even 
here a parol modification will take effect, provided it isexecuted and acted 
upon (such as paying a reduced rent or acting under enlarged time pro- 
visions), on a theory of equitable estoppel: Warder etc. v. Arnold (1897) 
75 Illin. App. 674. <A larger number of jurisdictions, however, have 
abandoned the old rule: Chesapeke etc. v. Ray (1879) 101 U.S. 522; and 
see Annotation, 55 A.L.R. 685. 
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may agree to restore the partial benefits already received or they 

may agree to apportion a price for the part performance and to 

terminate the contract at that point. But can they, in addition, 
rescind a contract without such restitution or apportionment ? 

To take a concrete example. Suppose that S having agreed to 

supply a hundred tons of rice, only delivers fifty to B. Can S give 

up his right to the price for the fifty tons in exchange for B giving 
up his right to the delivery of the fifty still to be supplied ? That 
the parties should be able to terminate such a contract is not only 

a practical business necessity, it is also established by precedent. *? 

But what is the correct theory on which this termination is to be 

based ? Professor Williston argued that the parties can always 

rescind their contract even after part performance and even after 
breach, provided neither party has completely performed; for where 

a contract is completely executed on one side, the party so having 

performed would have nothing to give up and the agreement to 

rescind would lack consideration on his part; where, on the other 
hand, the contract is not yet completely performed, no similar 
difficulty about consideration can arise, particularly since the 
consideration supporting the agreement to rescind need not be 
adequate.** On this view, however, there would be a valid 
rescission even if S (to revert to our previous example) gave up 
the price for ninety-nine tons already delivered in consideration for 
B’s forbearance not to sue for the delivery of the one remaining 
ton. Yet this result would seem in disharmony with the rule and 
rationale of Pinnel’s Case,** according to which (very briefly) one 
cannot forego a larger debt in exchange for a lesser liability. To 
avoid this disharmony, it would therefore be better to put the 
discharge of part-performed contracts not on the basis of rescission, 
but on that of accord and satisfaction. The latter method (as we 
shall later see in greater detail) is directly concerned with the dis- 
charge of existing debts, the broad rule being that to be validly 
given up an existing liability or debt needs to be properly satisfied. 

On this basis, the discharge of a part-performed contract would not 

depend on whether one has still got something to give up (however 

inadequate or small), but would rather depend on whether the 
particular settlement or satisfaction between the parties is reason- 
able commercially.°> Nor can a contract be informally rescinded 

52. See, e.g., Morris v. Baron {1918} A.C. 1. 

53. See particularly 6 Williston, op. cit., §§ 1826-1829. This view apparently 
derives from Lamburn v. Cruden (1841) 2 M. & G. 253 where a premature 
resignation by an employee was eventually accepted by the employer 
after a month. Thus the employee had made himself liable for breach 
of contract even though the employer did not sue; yet being so liable 
this affected his right to recover for work done. Williston’s view is 


followed in the Restatement, § 409. See also 5 Corbin, op. cit., §§ 1236, 
1243-4. 


54. (1602) 5 Co. Rep. 117a. 


And see at note 122 infra. 
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after it has been broken by one side, because for a breach of 
contract the proper discharge is that by accord and satisfaction, a 
method which has its own peculiar rules.°§ 


The true rules concerning rescission, then, are these. First, 
purely executory contracts can be rescinded by informal mutual 
consent, whether the original contract is under seal or is a simple 
one. Secondly, after part performance we can rescind a contract, 
if the rescission is accompanied by a restitution of the benefits 
received or by an apportionment of the part performance in terms 
of its value or price. But, thirdly, it is submitted that (apart from 
such restitution or apportionment) a contract cannot be simply 
rescinded after part performance or after breach, but that such 
contracts are dischargeable by accord and satisfaction as regards 
which the conditions of validity are somewhat different. It follows, 
fourthly, that it is impossible to rescind informally a (unilateral) 
contract completely executed on one side. However, an exception 
obtains in the law of negotiable instruments. The holder or creditor 
may (in writing) gratuitously renounce his rights against the 
acceptor or debtor. This was settled in Foster v. Dawber®* where 
on a promissory note for money lent the defendant pleaded that 
he had been expressly exonerated and discharged (he was the 
plaintiff's son-in-law) before payment became due, and this plea 
was upheld, though on grounds that purported to adopt the separate 
rules of the law merchant.®* Does this mean that, outside bills 
of exchange, a creditor cannot renounce a debt (say) as a matter 
of gift? We shall return to this question when discussing the 
exceptions to Pinnel’s Case. 

4. Accord and Satisfaction. 

Accord and satisfaction is our third method of discharge. The 
“‘accord’’ means the agreement to discharge and “‘satisfaction’’ is 
the performance or execution thereof.®* As the accord is an agreement 


56. Williston’s view that a contract can be informally rescindel even after 
breach can be traced to some dicta in Dobson v. Espie (1857).2 H. & N 
79, where in an action for breach of contract the defendant pleaded 
‘leave and licence This plea was held bad, because the phrase ‘‘leave 
and licence’’ was only appropriate in tort, but the court said that had 
the defendant pleaded that he was ‘“‘exonerated and discharged’ th 
decision would have been different Still, the court clearly meant that 


the defendant should have shown that he was exonerated before and not 
after breach. 

57. (1851) 6 Exch. 839; and see Dingwall v. Dunster (1779) 1 Doug. 247; 
Edwards v. Walters (1896) 2 Ch. 157. Though not immediately followed 
in the U.S., the American Negotiable Instruments Law copied the Bills 
of Exchange Act (s. 62) providing for a written renunciation of negoti- 


able debts: 6 Williston, op. cit., § 1832-3 
58. An argument that such a debt may be waived by parol only between 


remote, not between immediate, parties was rejected by Park a 
6 Exch. 839 at 852-3. 

59. See generally 6 Williston, op. cit., § 1268; 6 Corbin, op t., §§ 1268 
1278. Restatement, § 417 rhe latter (in Comment a) mentions, apart 


from the usual accord, the possibility of an accord (called ‘‘unilateral 
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it rests on mutual consent which means, among other things, 
that one party’s offer of accord must be accepted by the other 
side. But a more special and traditional requirement has been 
that an accord must also be satisfied, that ‘“‘upon an accord no 
remedy lies’’*! or that ‘‘an accord without satisfaction has no legal 
effect’’.62 It is necessary to know a little more about this 
requirement. 


Accord and satisfaction is very old law. The early cases, 
which (Ames has shown) go back to the time of Edward I, establish 
that the acceptance of anything in satisfaction of an injury would 
bar further actions in tort.** The same idea was adopted for con- 
tracts as soon as simple contracts began to be enforced. But, as 
previously in tort, much emphasis was put on the actual satisfaction 
of the accord. So it was said in Peytoe’s Case® that “every accord 
ought to be full, perfect and complete: for if divers things are to 
be performed by the accord, the performance of part is not sufficient, 
but all ought to be performed’’.6® This was to remain the law. 
In Allen v. Harris®* the plea was an accord to pay 20s. for trover 
committed by D, but the accord was not satisfied. ‘‘The books 
are so numerous said the court] that an accord ought to be executed, 
that it is now impossible to overthrow all the books. But if it 


where the creditor in consideration of a special price paid by the debtor 
(but not as part of the debt) promises to accept from the debtor (say) 
an automobile in satisfaction of a debt. This device is reminiscent of 
an option-contract, since it means paying a price for the enforceability 
of the accord as such. 

60, A well-known American case neatly illustrates this rule. In Petterson v. 
Pattberg (1928) 248 N.Y. 86, 161 N.E. 428, the creditor promised the 
debtor to accept a lesser sum in satisfaction of a mortgage debt, if the 
debtor would pay on an earlier date than maturity. The debtor made 
no return promise, but he came on the earlier day specified to the 
creditor’s house and knocked on the door, Asked who it was, the debtor 
replied that he had brought the money to pay off the mortgage debt. 
But the creditor had changed his mind and refused to accept the money. 
The courts held that the debtor had no cause of action to recover damages 
for breach, since the creditor’s promise having remained unaccepted 
had thus remained freely revocable. 

61. Lynn v. Bruce (1794) 2 H. Bl. 317. 

62. Morris v. Baron [1918] A.C. 1 at 35 per Lord Atkinson. 

63. Ames, Lectures on Legal History (1913) 110. The early cases are collected 
in Rolle’s Abridgment, sub. tit. ‘‘Accord’’. 

64. (1611) 9 Co, Rep. 77b. 

65. Ib. at 79b. This explanation of Lord Coke’s connects with the doctrine 
of Pinnel’s Case (1602) 5 Co. Rep. 117a, i.e. that a smaller cannot dis- 
charge a larger sum. Indeed, it seems that the doctrines in Pinnel and 
Peytoe have the same forerunners: see Richards & Bartlet’s Case (1584) 
1 Leon. 19 and Onely v. Earl of Kent (1577) 3 Dyer 355b, where a still 
unexecuted satisfaction was held no bar. The Pinnel doctrine is even 
more apparent in connection with part performance: Rayne v. Orton 
(1593) Cro. Eliz. 305; Anon. (1576) Cro. Eliz. 46; Baliton v. Baxter 
(1593) Cro. Eliz. 304, in which latter Gawdy J. is already suggesting the 
difference between ‘‘naked’’ and ‘‘sufficient’’ satisfaction. 

66. (1696) 1 Ld. Raym. 122. To the same effect, James v. David (1793) 

5 T.R. 141 where the parties had settled a claim in trespass, but an 

accord without satisfaction was held to be bad. 
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had been a new point, it might be worthy of consideration.’’®* 
In Lynn v. Bruce*®, D owing P £105, they agreed that P would 
accept a composition of 14s. in the pound. This D paid off except 
for a small amount, and this P now claimed by suing on the accord. 
But the court held that a mere accord was no ground of action 
against D and unless completely satisfied the accord was no bar 
to the original debt.6® Similarly, in Reeves v. Hearne® where D, 
indebted to P for goods sold and delivered, offered to make a suit 
of clothes in lieu of paying the debt, an offer which was accepted 
by P. Much time elapsed, but D did nothing at all. Sued for 
the original debt, he argued that the clothes he had undertaken to 
supply made this a new contract on which alone he could be sued. 
This argument found no favour at all, for the important thing 
(the court said) was whether or not the accord was entirely satisfied ; 
if not, the old debt remained undischarged. These results were 
re-inforced by other decisions which held that even part-performance 
would have no effect. Thus it had been said well before Peytoe's 
Case that a “‘parcel’’ was no satisfaction, since ‘‘a concord is always 
to be entirely executed, and not to be executory in part’’.7! This 
was much repeated in the seventeenth century,’? and again in 
the nineteenth,** the strongest example perhaps being Gabriel v. 
Dresser.** In an action for failing to deliver one lot of timber, D 
pleaded that P had agreed to take another lot in full satisfaction 
and discharge, and that in execution of this accord D had already 
made a number of deliveries accepted by P and was always ready 
and willing to complete the accord. But not only D’s part-per- 
formance, even his tender and P’s refusal were held not to amount 


67. 1 Ld. Raym. 122. In Case v. Barber (1681) T. Ray. 450, the defendant 
had argued (unsuccessfully) that though formerly an accord had to be 
executed, ‘‘of late it hath been held that upon mutual promises an 
action lies, and consequently there being equal remedy on both sides 
an accord may be pleaded without execution as well as an arbitrament”’ 
There was but little authority for this assertion, except possibly Goring ‘ 
Goring (1602) Yelv. 11, though even there the argument was mainly 
procedural. Still, the idea that an executory accord could be as valid 
as an ordinary bilateral contract survived, notwithstanding all the 
authorities against it, and was later incorporated in Comyns’s Digest, 
sub. tit. Accord (B. 4) whence it found its way into Good Cheesman 
(1831) 2 B. & Ad. 328. 

68. (1794) 2 H.BL. 317. 

69. At 319. Obviously, the law had moved a long way from the time when 
the possibility of an executory accord was still ‘‘worthy of consideration”’ 
And see also at note 67 supra 


70. (1836) 1 M. & W. 323 
71. Rayne v. Orton (1593) Cr. Eliz. 305, 306. 
72. See Bree v. Sayler (1667) 2 Keb. 332: Cock v. Honychurch (1679) 1 Mod 


Rep. 69; Brown v. Wade (1671) 2 Keb. 851; Shepherd v. Lewis (1671) 
T. Jones 6, where D pleaded that he had done part of the agreed satis- 
faction and tendered the residue which P refused. It was held that 
this plea was not good. 

73. See Collingbourne v. Mantell (1839) 5 M. & W. 289; Wray Vileston 
(1839) 5 M. & W. 21. 

74. (1855) 15 C.B. 622. 
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to satisfaction: to constitute an effective discharge, the satisfaction 
had to be complete to the last shilling of the agreed value of the 
accord.75 

This rigid application of the rule in Peytoe’s Case was not 
entirely irrational. For consider the situation where the contract- 
breaker obtains an accord: if he does little or nothing to satisfy 
the new accord, why should he not be sued on the original debt ?7& 
Or consider the situation where the accord is not itself enforceable 
as a contract. In an interesting case, Case v. Barber,?77 P sued D 
for {20 for board and lodging that P had provided to D’s wife at 
D's request. D pleaded an accord according to which P was to 
receive {9 from D’s son which sum the son was able and willing 
to pay. Nevertheless, judgment went against D, for (as the court 
explained) the son’s guarantee was not in writing so that he could 
not be sued, and where one pleads an accord in bar, one “‘must 
plead it so as it may appear to the Court, that an action will lie 
upon it, for he shall not take away the plaintiff's present action, 
and not give him another upon the agreement pleaded’’.78 But 
this insistence on actual satisfaction could also be troublesome. It 
gave the creditor the chance to repudiate the accord wherever a 
debtor, however willing and able, had not yet had the time or 
opportunity to execute it.7* To close this gap, what was needed 
was some recognition of an executory accord, 7.e. an accord valid 
without actual satisfaction. This, indeed, was to occur; we shall 
now see how. 

5. Composition and the Executory Accord. 

The first development to be traced caused an extension of the 
meaning of satisfaction. Thus in 1793 Lord Kenyon could say 
that ‘‘the law was clear, that if in payment of a debt the creditor 
is content to take a bill or note payable at a future day, that he 
cannot legally commence an action on his original debt, until such 
bill or note becomes payable, or default is made in the payment; 
or} such bill or note is of no value’’.%° But this extension was 


75. See Flockton v. Hall (1849) 14 QO.B. 380 at 384. 

76. See, e.g., 6 Corbin, op. cit., § 1269. 

77. (1681) T. Ray. 450 

78. At 451. 

79. A neat illustration is Francis v. Deming (1890) 51 Conn. 58, 21 A. 1006. 
The creditor had agreed to discharge a debt if debtor should pay up a 
certain amount as well as do another service on or before July 10. In 
an action by the creditor on the original debt, the debtor argued that 
on and two days before July 10, he had tried to find the plaintiff who 
however could not be found; moreover, the debtor tendered full per- 
formance after the action had begun. Yet this plea was rejected being 
an accord without satisfaction and therefore invalid. Corbin suggested 
to call this a mere offer of an accord: 6 Corbin, op. cit., § 1270. But 


though this may save Corbin’s theory making the executory accord 
valid as such, the solution is purely verbal and removes none of the legal 
impediments to the recognition of the executory accord. 

80. Stedman v. Gooch (1793) 1 Esp. 3 at 5-6; see also Kearslake v. Morgan 


1794) 5 T.R. 513. Lord Mansfield had, a little earlier, decided to similar 
effect: Richardsov Rickman (1776) cited 5 T.R. 513, 517. 
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confined to negotiable instruments,®! being sometimes put on the 
ground that a bill ‘‘resembles a specialty’’®? and sometimes on the 
ground that the instrument superseded the original debt as the 
creditor took the bill in substitution “for better or for worse’’.** 
A better explanation was that payment by note was a conditional 
payment,*4 for the creditor was given if not cash at least something 
of value which he could negotiate or discount.§5 Moreover, pay- 
ment by negotiable instrument was made to perform another job. 
In Sibree v. Tripp,8® P sued D for £1,000 in money had and 
received and D alleged that the parties had terminated their 
“dispute and difference’’ when D gave P some promissory notes 
to the value of £300 which P accepted in full satisfaction and 
discharge. P argued that a smaller sum could not discharge a 
larger indebtedness; yet payment by note was held a good dis- 
charge and the well-known previous authority of Cumber v. Wane’? 
was now distinguished as having been incorrectly reported, though 
there was no evidence for this.8* Be that as it may, the principle 
has prevailed that payment by negotiable instrument will constitute 
a good accord and satisfaction of an existing debt.*® 


The second development has revolved around the composition 
between one debtor and several creditors. In an early case, 
Steinman v. Magnus,” 17 creditors agreed inter se, but not under 
seal, to take 20 p.c. of the debts owed to them by one debtor in 
full satisfaction. Lord Ellenborough thought this a valid agree- 
ment as he saw a clear difference between a composition with only 
one and with many creditors, for where ‘‘other creditors have been 
lured in by the agreement to relinquish their further demands. . 


81. James v. Williams (1845) 13 M. & W. 828, 833, aff'd 2 Exch. 798; and 
see Price v. Price (1847) 16 M. & W. 232. 

82. Baker v. Walker (1845) 14 M. & W. 465, 468; Ford v. Beech (1848) 11 
Q.B. 852, 873. 

83. Sard v. Rhodes (1836) 1 M. & W. 153 at 155, per Parke B. However, 
the modern rule is that the discharge will be conditional upon full pay- 
ment eventually being made without which the original debt revives. 
See Re Romer and Haslam [1893] 2 Q.B. 286, 296; Allen v. Royal Bank 
of Canada (1925) 95 L.J.P.C. 17. 

84. Griffiths v. Owen (1844) 13 M. & W. 58, 64; James v. Williams (1845) 
13 M. & W. 828, 833. In Ford v. Beech, supra, Parke B. (at 854) made 
the same point in argument in saying that giving a promissory note for 
a debt was making a payment, not an agreement. 

85. Regarded as payment, the bill therefore had to reach the creditors’ 
possession, i.e. the debtor had to seek out the creditor and tender the 
bill. In Cranley v. Hillary (1813) 2 M. & S. 120, a composition would 
have been a bar but for the fact that the debtor omitted to tender the 
promissory note. 

86. (1846) 15 M. & W. 23. 

87. (1721) 1 Stra. 426, 1 Sm. L.C. 373; and similarly Thomas v. Heathorn 
(1824) 2 B. & C. 477. 

88. See on this Lord Blackburn in Foakes v. Beer (1884) 9 App. Cas. 605 
at 619-20. 

89. Curlewis v. Clark (1849) 3 Exch. 375; Goddard v. O’Brien (1882) 9 Q.B.D. 
37, where a cheque for £100 was held to be good satisfaction for a debt 
of £125. 

90. (1809) 11 East 390. 
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that makes all the difference in the case, and the agreement will 
be binding.’’*! A few years earlier Lord Ellenborough had still 
thought such compositions to be nuda pacta;*? but he now found 
much help in the idea that one creditor could not recover more 
than his dividend lest there be a fraud on the other creditors.% 
At any rate, composition-agreements were firmly recognised in 
Good v. Cheesman.** A debtor agreed to assign to a trustee 
nominated by his creditors two-thirds of his annual income, but 
as no trustee was ever appointed, the debtor never paid anything, 
though always willing to pay. The present accord, Lord Tenterden 
said, ‘‘was not an accord and satisfaction properly and strictly so 
called, but it was a consent by the parties signing the agreement to 
forbear enforcing their demands, in consideration of their own 
mutual engagement of forbearance’’.°® Littledale J. also stressed 
this aspect of ‘‘new agreement” which would make it “‘unjust that 
the plaintiff by this action should prejudice the other three 
creditors’’.°® We can see that the decision rested on an amalgam 
of two theories: one that the accord or composition was supported 
by new consideration, and the theory of avoiding fraud on the 
other creditors, though obviously neither theory was particularly 
strong. The consideration-theory clashed with the rule against a 
debtor discharging himself by paying anything less than his original 
debt.°7 The fraud-theory was inadequate because it is difficult to 
see why a breach of contract in this case was to be seen as more 
fraudulent than any other breach.°* Moreover, the effect of these 
joint theories was to confine such composition-agreements to a 
relation with several creditors; there could be no valid composition 
between one debtor and one creditor. Even so confined, however, 
compositions with creditors have lost much of their previous 
significance. And this simply because these informal compositions 
have been superseded by such devices as trusts for the payment 
of debts®® or more public arrangements now regulated by the 
Bankruptcy Acts.1 


Still the idea was planted that such a composition or executory 


91. At 394. See also Boothbey v. Sowden (1812) 3 Camp. 175. 

92. See Fitch v. Sutton (1804) 5 East 230 and Heathcote v. Crookshanks (1787) 
2 T.R. 24, the latter also a case of composition with many creditors. 

93. This notion had been enunciated in Cockshott v. Bennett (1788) 2 T.R. 
763; and see Wood v. Roberts (1818) 2 Stark 417. 

94. (1831) 2 B. & Ad. 328. 

95. At 333. 

96. At 334. 

97. But compare the somewhat specious arguments in support of the con- 
sideration-theory: 1 Williston, op. cit., § 126. 

98. In England, the fraud-theory is generally preferred: see Cook v. Lister 
(1863) 13 C.B.N.S. 543; and West Yorkshire Darracq. Co. v. Coleridge 
{1911} 2 K.B. 326. See on this Cheshire and Fifoot, op. cit., 82-3. 

99. See, e.g., L. A. Sheridan, Trusts for Paying Debts (1957) 21 The Con- 
veyancer and Property Lawyer 280. 

100. See also at note 110 infra. 
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accord was a valid agreement in its own right, indeed an agreement 
with a sufficient consideration consisting of the new contract in 
substitution of the original liabilities. Thus it has come about 
(though the exact steps of this are still obscure) that ‘‘substitution”’ 
has been regarded as an entirely separate method of discharge.’ 
In other words, the view is that, if as a matter of interpretation 
it is clear that the parties want to discharge the original contract 
by a substitution or executory accord rather than by an accord with 
actual satisfaction, then the new executory contract will hold 
between them.!2 Yet this theory overlooks important difficulties 
which arise not where the contract is still executory (for here the 
parties can simply rescind the bargain, so that by the same token 
they can replace it with a different one), but where the contract is 
(say) partly executed on one side; for if (as we have seen) such a 
contract cannot be simply rescinded, it cannot be substituted or 
replaced, since one cannot substitute one contract for another 
unless that other is in fact rescindable. The substitution-theory 
might have been taken more seriously had it applied more generally. 
Why, for example, did it not apply to the composition between 
one debtor and one creditor ?!% Could it not be said that this 
composition was as much a substitution as a composition with 
many creditors ? Indeed, good instances of substitution are hard 
to find. In Hall v. Flockton,* P sued for the infringement of 
his patent, and D’s plea was that they had made an “‘arrangement 
and agreement”’ under which D was to pay for a new licence from 
P, after which their dispute was to be “‘settled, satisfied, discharged 
and terminated’’. Moreover, D had drawn a cheque and delivered 
it to a third party for payment to P. Yet the Exchequer Chamber 
thought that this new agreement could not at all be said to be in 
substitution and discharge of the older arrangement.!®> We can 
therefore see that despite much talk about substitution as a method 
of discharge, a valid accord without satisfaction (i.e. the purely 
executory accord) was confined to two recognised instances: the 
composition with many creditors and the payment by bill of 
exchange. 


More recently, however, the executory accord has_ been 
extended to a third case which has to do with the settlement of 


101. Evans v. Powis (1847) 1 Exch. 601, 606-7; Morris v. Baron [1918] A.C. 
1, 35; Restatement, § 419. For some earlier expressions of the substitu- 
tion-theory, see Boothbey v. Sowden (1812) 3 Camp. 175, and note 67 
supra. 
102. 6 Corbin, op. cit., § 1269; Elton Cop Dyeing Co. Ltd. v. Broadbent & 
Son Ltd. (1919) 89 L.J.K.B. 186. 

103. Evans v. Powis (1847) 1 Exch. 601. Page v. Meek (1862) 3 B. & S. 
259, which superficially seems to contrary effect, can be distinguished as 
a special case of payment. 

104 (1851) 16 Q.B. 1039. 

105. See also Gabriel v. Dresser (1855) 15 C.B. 622. 
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an unliquidated claim. Thus in the British Russian Gazette Case'® 
P agreed to compromise two actions of libel by agreeing to accept 
(about) £1,000 for costs and expenses in full discharge and settle- 
ment of his claims. Before the money was actually paid by D, 
P changed his mind and proceeded with his suit. Said Greer L.J.: 


“On the question whether such an agreement can be a binding 
contract opinions of judges have varied. I therefore feel that 
we are now entitled to decide the question on principle, and 
I think at the present stage of the development of the law 
we ought to decide that an agreement for good consideration, 
whether it be an agreement to settle an existing claim or any 
other kind of agreement, is enforceable at law by action if it 
be an agreement for valuable consideration, and such valuable 
consideration may consist of the promise of the other party.’’!°7 


And Scrutton L.J.: 


“Accord and satisfaction is the purchase of a release from an 
obligation whether arising under contract or tort by means 
of any valuable consideration, not being the actual performance 
of the obligation itself. The accord is the agreement by which 
the obligation is discharged. The satisfaction is the considera- 
tion which makes the agreement operative’’.108 


Though right in practical result, the court’s arguments were far 
from sound. To speak of ‘“‘binding contract’, ‘‘consideration’’ and 
so on was to put the cart before the horse; the real question was 
whether an accord without satisfaction would in this case have any 
effect. Again, to describe this settlement as a ‘‘binding contract”’ 
is apt to mislead. Suppose, for example, that the party trying to 
withdraw from the settlement is the original contract-breaker or 
tortfeasor or debtor. Why should the other party then be kept to 
the compromise ? As regards compositions with creditors the rule 
has been that the old debt revives where the debtor fails to pay 
the agreed dividends to his creditors.°% Even a composition- 
agreement under seal does not operate as a contract in the ordinary 
sense, but operates principally as a bar to an action by creditors, 
and the old debt revives where the debtor defaults," for where 


106. British Russian Gazette Ltd. v. Associated Newspapers Ltd. {1933} 2 
K.B. 616. 

107. At 654. 

108. At 643-4 

109. Edwards v. Hancher (1875) 1 C.P.D. 111. 

110. Newington v. Levy (1870) L.R. 6 C.P. 180. The same applies to a 
composition by resolution of creditors: see Edwards v. Coombe (1872) 
L.R. 7 C.P. 519 at 522-3, per Willes J.; Slater v. Jones (1873) L.R. 
8 Ex. 186 at 193-5, per Bramwell B. These resolutions were under the 
Bankruptcy Act, 1869, replacing the Act of 1861 under which com- 
position was still by deed instead of a resolution amongst creditors. 
Before the latter Act, the courts had much difficulty in holding a 
dissentient creditor bound by a deed to which he was no party. ‘The 
1861 Act changed that: Walker v. Nevill (1864) 3 H. & C. 403; but the 
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the creditors ‘“‘agree to accept a composition, the debtor is not 
discharged unless he pays the composition, for that is the only 
thing which compels him to pay it, and that is the only hold which 
the creditors have upon him.’’! In this sense, it seems quite 
wrong to regard the executory accord as a “‘binding contract’’; it 
should rather be seen as the device which suspends the right of 
action pending actual satisfaction of the settlement. In short, the 
typical legal effect of such an executory accord is more akin to a 
waiver or a temporary bar; it is not at all like a bargain with 
mutual rights of exchange. 

It is important to stress this legal possibility of an effective 
temporary bar because this has been denied by an allegedly ancient 
doctrine reaffirmed as late as Ford v. Beach..* Here D pleaded 
to an action on some promissory notes that, after the notes had 
become due, it was mutually agreed between D, P and A (a third 
party) that A should pay £25 per annum and that so long as A 
did so pay, P’s right of action was to be suspended. The Exchequer 
Chamber held the plea bad, though there had been no default by A. 
rhe reason, as given by Baron Parke, was that on a temporary 
suspension the creditor’s rights were extinguished altogether and 
could never be revived,a principle the judge found “repeated through- 
out the text books of authority, and recognised and applied through 
a long course of decision’. Thus the present agreement between 
P, D and A could not operate as a bar since such a bar would 
mean the complete forfeiture of the debt, and the present agree- 
ment therefore could only give rise to damages (whatever they 
were) but to no other remedy. It may be true (as Professor 
Shepherd has shown)!" that Baron Parke exaggerated the strength 
of the doctrine he confirmed."® Still there were a number of 
authorities which did suggest that once a claim was suspended it 
disappeared for good.146 As we have seen, the mistake was to 
think that because a temporary bar should not be used permanently, 

cases were most confused: see Garrod v. Simpson (1864) 3 H. & C. 395. 


The 1869 Act clarified the law by replacing the composition deed with 
a resolution by creditors together with a new code for liquidation. 


L11. Jn ve Hatton (1872) L.R. 7 Ch. App. 723 at 726, per Mellish L.J. 

112. (1848) 11 Q.B. 852. 

113. At 866-8. “It is a very old and well established principle of law, that 
the right to bring a personal action, once existing and by act of the 
party suspended for ever so short a time, is extinguished and dis- 
charged, and can never revive’’: ib. at 867. 

114. Shepherd, The Executory Accord (1931) 26 Illin. L.R. 22, 33 ff. 

115. For example, some of the cases relied on by Parke B. were cases where 


a creditor married the debtor or appointed him executor, all cases in 
which the change or merger of legal status justified the imposition of 
a permanent bar: Platt v. Sheriffs of London (1550) Plowd. 35, 36; 
Woodward v. Lord Darcy (1558) Plowd. 184; Lord North v. Butts (1558) 
2 Dy. 139b; Siv J. Needham’s Case (1610) 4 Co. Rep. 409; Wankford v. 
Wankford (1704) 1 Salk. 299; Freakley v. Fox (1829) 9 B. & C. 130; 
and see Jenkins v. Jenkins [1928] 2 K.B. 501. 

116. Deux v. Jefferies (1594) Cro, Eliz. 352; Aloff v. Scrimshaw (1689) 2 Salk. 
573; and see discussion at note 29 ff. supra. 
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that therefore a temporary bar should be, or should remain, 
impossible. Yet this mistake has gradually been rectified, though 
as so often in the law the rectification has been somewhat indirect. 
At any rate, it is now settled that all covenants not to sue are 
subject to an injunction in equity.4’ Further, even a covenant 
not to sue for a time can now be construed as a release subject 
to a condition subsequent!!§ or can be construed as a composition 
barring creditors so long as the debtor makes no default." It is 
obvious that these developments as well as those making for 
the recognition of the executory accord all pursued this main 
objective, namely, to provide for a temporary suspension 
pending the defendant’s full satisfaction of the agreed composition 
or compromise. 

6. The Problem of Pinnel’s Case. 

Our last inquiry must inevitably turn to Pinnel’s Case,'*° 
that is, to the rule that “‘by no possibility a lesser sum can be a 
satisfaction to the plaintiff for a greater sum’’. Now this doctrine 
only applied to debts, did not apply to compromises or settlements 
of unliquidated claims.!24_ Yet even applied to debts the rule was 
never inflexible. For, as Pratt C.J. said, “it must appear to the 
court to be a reasonable satisfaction; or at least the contrary must 
not appear.’’!?2_ More particularly, the satisfaction of a debt was 
regarded as reasonable if the payment, even if less than the amount 
actually due, was made before time or in a different place,!** or 
adopted a different medium (e.g. peppercorns),!24 or where the 
parties came to an account between them.!25 Later, a debt was 
held to be satisfied if payment was by negotiable instrument!?¢ 


117. See Beech v. Ford (1848) 7 Hare 208. 

118. Newington v. Levy (1870) L.R. 5 C.P. 607, 612; L.R. 6 C.P. 180 at 
190-1 per Blackburn J. e 

119. Slater v. Jones (1873) L.R. 8 Ex. 186 at 193-5, per Bramwell B. 

120. (1602) 5 Co. Rep. 117a. For antecedents see Richards and Bartlet’s 
Case (1584) 1 Leon. 19; Tassall v. Shane (1590) Cro. Eliz. 193. 

121. Thus in Adams v. Tapling (1692) 4 Mod. Rep. 88, 89 the court said 
that ‘‘where the damages are uncertain, and to be recovered, ... a 
lesser thing may be done in satisfaction, and there ‘accord and satis- 
faction’ is a good plea. But in an action of debt upon a bond, where 
the sum to be paid is certain, there a lesser sum cannot be paid in 
satisfaction of a greater.’’ See also Andrew v. Boughey (1552) 1 Dy. 
75a. The uncertainty-doctrine, perhaps needless to add, now even 
extends to the compromise of what turn out unfounded claims: Long- 
ridge v. Dorville (1821) 5 B. & Ald. 117; Cook v. Wright (1861) 1 B. & 
S. 559; and Cailisher v. Bischoffsheim (1870) L.R. 5 Q.B. 449. 

122. Cumber v. Wane (1721) 1 Str. 426 at 427. 

123. See generally 1 Williston, op. cit., § 121. 

124. See Sturlyn v. Albany (1587) Cro. Eliz. 67; and see Kessler and Sharp, 
Contracts: Cases and Materials (1953) 313. 

125. Cartwright v. Cooke (1832) 3 B. & A. 701; Owens v. Denton (1835) 1 Cr. 
M. & R. 711; Gingell v. Purkins (1850) 4 Exch. 720. For earlier dis- 
cussion on account as a mode of discharge see Milward v. Ingram 
(1675) 1 Mod. Rep. 206, 2 Mod. Rep. 43; and May v. King (1701) 
12 Mod. Rep. 537. 

126. Goddard v. O’Brien (1882) 9 Q.B.D. 37. 
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or there was a composition with creditors.!27_ Even more important, 
Pinnel’s Case did not prevent the creditor from making a gift of 
the debt. For example, in Foakes v. Beer,!*8 Julia Beer had 
certainly no intention of making a gift to her debtor; had she 


expressly made such a gift, there would have been enough authority 
to hold her to it.129 


Just this possibility of a gift-discharge throws light on what 
we might consider to be both a modern and rational justification 
of the old rule. For if we ask why a gift-discharge is valid while 
payment of a lesser sum is not, the explanation would have to be 
this. By making a gift-discharge, the creditor deliberately and 
willingly foregoes the debt ; however, where a creditor merely accepts 
less than the amount due, one can presume that he has been forced 
or misled into this acceptance by a debtor protesting his inability 
to pay or having been persuaded to take less by an economically 
stronger debtor (such as an insurance company).! Thus there is 
a clear distinction between (i) a creditor who accepts less than 
the sum due either somewhat unwillingly or faute de mieux, and 
(ii) a creditor who accepts a lesser amount yet accepting this quite 
deliberately either by way of a gift to the debtor or by deliberately 
or formally releasing the debt. Hence it becomes nonsense to say 
that (to quote Lord Blackburn’s words) ‘‘prompt payment of a 
part of their demand may be more beneficial to ‘creditors and 
businessmen] than it would be to insist on their rights and enforce 
payment of the whole’’.!%!_ A lesser amount would, needless to say, 
be beneficial where the creditor receives it at an earlier date or 
where the debtor is insolvent; but apart from this, it would be 
even more beneficial to the creditor to have part payment as well 
as retaining a right to the remainder of the debt. So seen, the 
rule in Pinnel’s Case, far from being the product of the scholastic 
legal mind!*? or reduced to insignificant or ‘‘infinitesimal remains’’!5% 
still performs a very vital role. For while, on the one hand, the 
doctrine cannot cause much inconvenience (when so simple a device 
as payment by bill of exchange will discharge a debtor), on the 
other hand it requires some formality in the discharge of debts 
(either by a formal deed of release, or the symbolical peppercorn, 
or by express words of gift), because without this formality a 
discharge would always remain suspect, and creditors would be 


127. See § 5 supra. 

128. (1884) 9 App. Cas. 605. 

129. It should perhaps be pointed out that such gift-discharges are more 
recognised in American than in English law: for the American view, 
see 5 Corbin, op. cit., § 1247. 

130. Havighurst, Problems Concerning Settlement Agreements (1958) 53 Nw. 
U.L.R. 283 at 292. 

131. Foakes v. Beer (1884) 9 App. Cas. 605 at 622. 

132. See Fifoot, History and Sources of the Common Law (London 1949) 412. 

133. Foakes v. Beer, supra, at 628, per Lord FitzGerald. 
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tempted to go back on their informal promise to forego the debt.134 
More generally, we can say that Pinnel’s Case expresses an important 
datum of human experience, namely, that it does not occur to 
people to think of a partial payment as capable of being a positive 
satisfaction of a debt, and this is as true today as in the sixteenth 
and seventeenth centuries.4° In other words, an agreement to 
discharge a debt or other liability arising from contractual non- 
performance is informed by other criteria of validity than those 
which inform an agreement in its formatory stage. In this way, 
indeed, Pinnel’s Case symbolises just this necessary difference 
between, firstly, the ordinary principles of contractual formation 
and, secondly, the principles by which we can agree to bury our 


contractual liabilities where a contract has collapsed. 


>. .}. STOLAR® 


134. The American experience bears this out very vividly. With the seal 
abolished and other formalities relaxed, the ‘‘release’’ has become an 
informal agreement or promise not to sue for a debt. The practical 


result has been an enormous increase in the number of cases in which 
creditors have attacked their agreement to discharge on the grounds of 
duress, fraud and mistake For these recent developments, see Havig- 
hurst, op. cil 295 ff 

135. This must explain the otherwise puzzling fact, mentioned by Lord 
Blackburn in Foakes v. Beer, supra, at 619, that there seems to be no 
explicit instance of Pinnel’s Case being applied since its origin until 
the date of Cumber v. Wane (1721) 1 Str. 426. 


*LL.B., LL.M., Ph.D. (London); of Gray’s Inn, Barrister-at-law; Senior 
Fellow in Law in the Australian National University. 








THE CONTROL OF MONOPOLY—NEW SOUTH WALES 
I. THE LEGISLATION 


The Industrial Arbitration Acts. 


The first specific provisions dealing with monopolies and 
combinations in restraint of trade in New South Wales were 
incorporated in the Industrial Disputes (Amendment) Act 1909.! 
This was an Act to amend the Industrial Disputes Act 1908 and to 
prohibit certain monopolies, contracts, agreements, and combina- 
tions in restraint of trade. However the anti-monopoly provisions 
were not the main purpose of the Act which was rather to increase 
the severity of the penal provisions of the Industrial Disputes Act 
of 1908 concerning strikes and lockouts. The Bill was introduced 
in the Assembly in an atmosphere of tension and haste, and the 
Premier (Mr. Wade) secured a suspension of standing orders and 
forced the bill through in one sitting on the last day of the session 
in 1909. The immediate reason for the Act was a coal strike, 
which had begun in the Newcastle area about six weeks previously 
and which had spread to the southern and western fields. The 
Premier had as his main objective the dissolution of the organizing 
strike-congress, and was strongly attacked in the Assembly both 
for the way in which the Bill had been introduced and for what 
Labour regarded as retrogressive and extreme measures to deal 
with the situation, especially as there were signs that the strike 
situation was improving. Labour argued that coercion was no 
solution and the “Coercion Act’’, as it was immediately referred to, 
reacted unfavourably on the Government in the elections during 
the following year. 

This, however, was not due to the anti-monopoly provisions 
of the Act, which were substantially identical with the correspond- 
ing provisions of the Commonwealth Act dealing with the same 
subject, the Australian Industries Preservation Act,? except that 
the former were restricted to so-called ‘‘necessary commodities’’.* 
The reason for the inclusion of these provisions in an Act primarily 
dealing with penal provisions concerning strikes and lockouts was 
that the Government believed that a coal firm (A. Kethel & Co.), 
through communication with the northern miners’ executive, had 


l No, 26, 1909. 


2. Hereafter this will be referred to as the Commonwealth Act Che 
history of this Act and the litigation arising therefrom has been dis- 
cussed by the writer at some length in an earlier article in this Journal 
See Stalley, D. J., Federal Control of Monopoly in Australia, 3 
U.Q.L.J. 258 

3. Necessary commodities were defined as 1) coal h) gas for lighting 
cooking, or industrial purposes; (c) water for domestic purposes; and 


(d) any article of food the deprivation of whic: may tend to endanget 
human life or cause serious bodily injury 
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obtained prior notice of the impending strike and had acted in 
various ways to acquire coal with the intention of benefiting from 
this prior knowledge, to the detriment of the public. The Common- 
wealth Attorney General had declined to take any action under 
the Commonwealth Act when the facts were submitted to him, 
and the N.S.W. government decided to reserve the power to deal 
with such situations under State law. It was something of a 
paradox that the activities of this firm, though perhaps unethical, 
resulted in the anti-monopoly provisions of the Act; and yet this 
firm, which had tried to operate independently of the collective 
monopoly in the inter-State trade in Newcastle coal, failed in 1910 
very largely because of the exclusionary tactics practised by that 
monopoly. 

The Act prescribed the following offences in relation to trade 
in any necessary commodity in the State of New South Wales. 


42C. Any person who, either as principal or as agent, makes 

or enters into any contract or agreement, or is or continues 

to be a principal of or engages in any combination or conspiracy 
with intent to restrain the trade of the State in any necessary 

commodity to the detriment of the public shall be liable to a 

penalty not exceeding five hundred pounds. 

42D. Any person who monopolises or attempts to monopolise, 

or combines with any person to monopolise any part of the 

trade of the State with intent to control, to the detriment of 
the public, the supply or price of any necessary commodity, 
shall be liable to a penalty not exceeding five hundred pounds. 

That the Government did not intend these anti-monopoly 
provisions aS a serious measure to deal with monopoly is not 
altogether a fair criticism. Such a charge is an easy one for Labour 
in opposition to make and, indeed, it was made again by Labour 
when another Act dealing with monopolies was introduced in 1923. 
Labour regarded the anti-monopoly provisions as_ potentially 
ineffective and partly, perhaps, as an attempt to offset the criticism 
of the other provisions of the Act. From the circumstances out- 
lined above, however, it is clear that the introduction of this legisla- 
tion was the result of special circumstances rather than a carefully 
prepared expression of social policy to deal generally with the 
problem of monopoly. 

Later, under a Labour administration, these anti-monopoly 
provisions were incorporated, substantially unchanged, as ss. 70 
and 71 of the Industrial Arbitration Act 1912 which repealed the 
Industrial Disputes (Amendment) Act. Under this new Act pro- 
vision was made for the Board of Trade (under s. 82 (e) ) “‘to report 
on any matter referred to ‘sic] as to the prices of commodities, and 


4. See Stalley, op. cit., pp. 274-5. 








The Control of Monopoly—New South Wales 379 


as to whether or not monopolies or trade rings exist for the purpose 
of unfairly keeping up the prices of commodities’. These powers 
were extended by later amendments, to be noted shortly. 


Prior to this however a Labour Government, in 1920, passed 
the Profiteering Prevention Act which, inter alia, set up certain 
machinery for the investigation of monopolies and combinations 
in restraint of trade. This Act was mainly concerned with the 
extension of price control, begun in 1914 with the Necessary 
Commodities Control Act, in turn replaced in 1919 by an Act with 
the same title. It is not intended to deal with the effect and 
implications of these various price control Acts for the reason that 
they represent emergency legislation designed to deal with special 
circumstances, viz., war and the post war inflationary period. 


In 1939 a Liberal (United Australia)-Country Party Govern- 
ment further amended the Industrial Arbitration Act® extending 
to the Industrial Commission far reaching powers to fix prices 
where as a result of its investigation (under s. 82 (e)) it found 
the following conditions to apply: (a) that there is or has been in 
existence any monopoly of the trade in the commodity or any 
contract, agreement, understanding or arrangement between two 
or more persons or bodies of persons corporate or unincorporate ; 
and (b) that the existence of such monopoly, contract, agreement, 
understanding or arrangement has resulted or is resulting, either 
directly or indirectly, in the regulation or control of the price of 
the commodity; and (c) that by reason of such regulation or control 
the price of the commodity is excessive; and (d) that it is expedient 
and desirable in the interests of the public, having regard to the 
circumstances of the case and the nature of the commodity, that 
the price of the commodity should be fixed. The details of the 
price fixing powers do not concern us here although a general 
interpretation of the use made of them and their general relevance 
to the control of monopoly will be considered subsequently. In 
1940 a consolidating Act was passed and all future references will 
be to the appropriate sections of this Act® unless otherwise indicated. 


The Monopolies Act 1923. 


In 1922 the Profiteering Prevention Act was allowed to lapse 
but was replaced, in 1923, with the Monopolies Act under a 
Nationalist Government which had foreshadowed it in the debate 
on the Profiteering Prevention Bill. Part II deals with the statutory 
offences of monopolization and combinations in restraint of trade, 
replacing ss. 70 and 71 of the Industrial Arbitration Act 1912, 
which sections were repealed. Part III deals with inquiries by the 
5. The Industrial Arbitration (Amendment) Act, No. 4, 1939. 


6. The Industrial Arbitration Act 1940. These price fixing powers have 
since been repealed. See n. 48 below. 
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Industrial Commission’ into monopolies and combinations and 
Part IV deals with the penalties and procedures. The Part II 
offences are described in ss. 5 and 6 of the Act as follows: 
5. (1) No person shall monopolise, attempt to monopolise, or 
combine with any other person to monopolise, the trade in 
any commodity or service, with intent to control, to the detri- 
ment of the public, the supply or price of the commodity or 
service. 
6. (1) No person shall be or continue to be a member of or 
engage in any combination with intent to restrain, to the 
detriment of the public, trade in any commodity or service. 
Paragraph (3) of each section provides that ‘“‘every contract 
made or entered into in contravention of this section shall be 
illegal and void’. 


+ 


rhese sections are with one major exception similar to those 


in the Commonwealth Act.8 The main difference, apart from 
obvious differences in phrasing, is that under the Monopolies Act 
the offence of monopolization etc. is qualified by reference to intent 
to control, to the detriment of the public, the supply or price and 
the trade in, a commodity or service. 


That the State legislature chose this terminology is surprising, 
because it corresponds to the original wording of the Commonwealth 
Act before it was amended in 1910. Our previous analysis has 
shown that, to a considerable extent, the Commonwealth Act of 
1906-09 was rendered ineffective by the difficulty of interpreting 
and of proving an intent to cause detriment to the public.® Although 
such intent and detriment may still be relevant to the Court’s 
interpretation of monopolization (which is not defined in either the 
State or Commonwealth Act), it is somewhat surprising that the 
Monopolies Act was not modelled, in this respect, directly on the 
Commonwealth Act as amended. It might be argued that the 


7. Prior to 1926, the Board of Trade. The powers and duties of the Board 
of Trade passed to the Industrial Commission under the Industrial 
Arbitration (Amendment) Act 1926. 

8. The corresponding sections are as follows: 

7. (1) Any person who monopolizes or attempts to monopolize, or com- 
bines or conspires with any other person to monopolize, any part 
of the trade or commerce with other countries or among the States, 
is guilty of an indictable offence 

4. (1) Any person who, either as principal or as agent, makes or enters 
into any contract, or is or continues to be a member of or engages 
in any combination, in relation to trade or commerce with other 
countries or among the States 
a) in restraint of or with intent to restrain trade or commerce; or 
(b) to the destruction or injury of or with intent to destroy or 

injure by means of unfair competition any Australian industry 
the preservation of which is advantageous to the Common- 
wealth, having due regard to the interests of producers, workers, 
and consumers, 1s guilty of an offence. 

Section 4 (1) b has no counterpart in the Monopolies Act. 

9. See Stalley, op. cit 
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Government was not sincerely concerned with the control of 
monopoly and that, in view of the decisions of the Courts on appeal 
from Associated Northern Collieries,® formulating the offence in 
terms of the wording of the original Commonwealth Act was most 
likely to guarantee its failure if any attempt was made at enforce- 
ment. This serious charge, though made by some opposition 
members at the time, is hardly justified despite the fact that litiga- 
tion under the Monopolies Act has failed to establish a Part II 
offence. 

Although no explicit reason was given for ignoring the amended 
Commonwealth Act, several related reasons may be advanced in 
retrospect. In the first place it reflected the belief, still widely 
prevalent, that not all monopolies and combinations in restraint 
of trade are harmful. The Attorney General (Mr. Bavin), in his 
second reading speech, made it clear that the Monopolies Bill was 
intended as an alternative to control by way of price fixing, which 
was the method adopted by the Labour Government in the Profiteer- 
ing Prevention Act. He described the Monopolies Bill as legisla- 
tion to provide as far as possible for the principle of free competition 
in industry by dealing with combinations and monopolies the effect 
and intent of which was to raise prices or to keep them higher than 
they would be under conditions of fair and reasonable competition. 
However not all combinations or monopolies were considered 
harmful. The Government took the view that a monopoly or 
combination to secure a reasonable return on capital was justifiable 
and it may have believed that the amended Commonwealth Act 
could be interpreted as a blanket condemnation of all monopolies 
and combinations in restraint of trade.“ A second reason might 
have been that believing the interpretation by the Privy Council!” 
and High Court,!* on appeal from Associated Northern Collieries, 
was a definitive and unambiguous statement of the common law, 
the Government deliberately reproduced this in the statute. In 
other words the legislation may have been intended simply as a 
clarification of the existing common law. Thirdly, there was some 
public concern on the matter of monopolies and combinations in 
restraint of trade and although the Government believed this 
concern to be unwarranted, it nevertheless decided to allay public 
fears by passing an Act to provide safeguards if the power of 
monopolies was in any way abused. Whatever the reason for the 
wording chosen, it was an unfortunate choice and at the outset 
severely limited the Act. 


10. R. and Attorney General of the Commonwealth v. Associated Northern 
Collieries (1911) 14 C.L.R. 387. 

11. This qualification was made explicit in s. 7. See below. 

12. Attorney General of the Commonwealth of Australia v. Adelaide Steamship 
Co. Ltd. [1913] A.C. 781. 


13. Adelaide Steamship Co. Ltd. v. R. and Attorney General of the Common- 
wealth (1912) 15 C.L.R. 65. 
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Labour was not opposed to the Monopolies Bill, although 
many members doubted the sincerity of the Government’s intentions 
and also were inclined to view the measure as a price fixing one. 
They argued that whether a monopoly or combination was injurious 
or not was to be decided judicially on the basis of whether the 
price had been fixed unreasonably high. This reflects a common 
attitude that the only detriment is an excessive price. Labour 
also tended to accept the argument that the ‘‘age of competition” 
had passed and that it was not realistic (nor desirable) to assume 
that competitive conditions could be recreated; the only effective 
methods of control being government price fixing, the creation of 
state owned enterprises to compete with private industry, or 
nationalization. 

Section 7 of the Monopolies Act provided a statutory defence 
to a s. 5 or 6 offence, as follows: 

7. (1) Any combination of producers of any commodity which 

is reasonably necessary for the maintenance of the industry 

of such producers shall not be deemed to be to the detriment 
of the public. 

(2) For the purposes of this section a combination of pro- 
ducers shall include any association of producers whether 
incorporated or unincorporated, and in particular— 

(a) any rural society registered under the Co-operation, 
Community Settlement, and Credit Act, 1923; 

(b) any company under the Companies Act, 1936, which 
has objects the same as, or similar to, those of such 
rural society. 

This section was inserted as an amendment to the Bill as originally 
presented to Parliament, and was designed specifically to protect 
the position of primary producers, though of course its scope is wider 
than that. It was clear to some that this important provision, 
reflecting the qualified condemnation of monopoly, would destroy 
the effectiveness of the Bill. Whether or not the defence is upheld 
depends on the Court’s opinion as to what is reasonably necessary 
for the maintenance of the industry, and in fact there has been a 
tendency by the Court and the Industrial Commission to confuse 
the maintenance of a (competitive) industry and the preservation 
of competitors. 

The Monopolies Act differs from the Commonwealth Act in 
another very important respect. Part III of the Act is a deliberate 
attempt to depart from the purely punitive provisions of the 
Commonwealth Act by requiring the Industrial Commission, upon 
a complaint made as prescribed by regulation or upon a reference 
by the Attorney General, to inquire fully into the activities of 
monopolies and combinations, to consider whether such monopolies 
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or combinations are detrimental to the public and to make recom- 
mendation as it thinks appropriate. Section 8 is as follows: 


8. (1) The Board of Trade may, upon complaint made as 
prescribed by regulation under this Act, and shall, upon refer- 
ence by the Attorney-General, make an inquiry into any of 
the following matters, that is to say, whether there is or has 
been— 

(a) any monopoly of, or attempt or combination to mono- 
polise, the trade in any commodity or service, with 
intent to control the supply or price of the commodity; 

(b) any combination with intent to restrain trade in any 
commodity or service; 

(c) any combination for limiting or regulating the output or 
supply, or for raising maintaining or regulating the price, 
of any commodity or service; 

(d) any combination for limiting or excluding competition 
in the trade in any commodity or service, or any abuse 
for that purpose of a power to control such trade. 

(2) In making any such inquiry the board shall consider 
whether, reasonable regard being had to the interests of pro- 
ducers, distributors and consumers, any such monopoly or 
combination is or is not detrimental to the public. 


Section 9 requires such report to be made to the Attorney 
General and laid before Parliament, and s. 10 gives to the president 
and commissioners powers equivalent to those of a chairman and 
commissioners of a Royal Commission. Proceedings may be 
instituted by the Attorney General by way of a civil action for 
recovery of a pecuniary penalty or by way of indictment for an 
indictable offence (s. 14). A civil action may be instituted in the 
Supreme Court before a judge (s. 15), but before a judge with a jury 
in the case of an indictable offence (s. 16). Section 13 provides for 
a penalty not exceeding £500 and for an indictable offence a penalty 
of £500 and/or imprisonment for a term not exceeding twelve 
months. Section 17 provides for a judge of the Supreme Court, 
upon application by or on behalf of the Attorney General, to grant 
an injunction restraining the convicted person from the repetition 
or continuance of the offence, with a penalty of £500 per day during 
which the injunction is disobeyed. Another section (s. 18) provides 
for private suit (with the written consent of the Attorney General) 
for treble damages. 


Thus since 1923 the framework for the investigation and 
control of monopoly and combinations in restraint of trade is to 
be found in the Monopolies Act and the Industrial Arbitration Act. 
It is interesting to note that both the former Act and the price 
fixing powers of the latter Act (subject to the prior finding of 
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monopoly, etc.) were the product of non-Labour Governments. 
It is clear that the consequences of proceeding under each Act are 
different. If a reference is made to the Commission pursuant to 
s. 35 (e) of the Industrial Arbitration Act then the remedy lies 
with the Commission which, if it is satisfied that the specified 
conditions apply, must fix the price of the commodity. However 
if the reference to the Commission is pursuant to Part III of the 
Monopolies Act, the Commission merely reports its findings, which 
are tabled, together with any recommendations it considers 
appropriate. Although, under the Monopolies Act, the Com- 
mission has on several occasions recommended the introduction or 
re-introduction of government price fixing it is not restricted to 
this remedy. On the basis of its findings and recommendations, or 
independently, the Government may proceed against a monopoly 
or combination alleging a Part II offence and seeking a remedy in 
the form of a penalty or injunction or other remedy. The Govern- 
ment has on only one occasion proceeded in this way (following a 
report by the Commission), and in what is the only test case!® of 
the Monopolies Act failed to prove its case for reasons which will 
be indicated later. The selection of the method of control might 
well depend on the type of remedy that the Government is prepared 
to accept, and if not favourably disposed to price control might 
proceed only under the Monopolies Act and so not be committed 
in advance to the imposition of price control. Under the 
Monopolies Act the Commission can range wider in its search for 
remedies, but the scope or comprehensiveness of inquiries has not 
in fact differed whether the Commission has been conducting its 
investigation pursuant to this Act or the Industrial Arbitration Act. 


Il. REPORTS OF THE INDUSTRIAL COMMISSION 
General. 


The reports!® that have been made by the Commission are 
comprehensive and have resulted from full inquiry. The first 
investigation, Roofing Tiles (1924) was conducted by the Full 
Commission and resulted in a majority and minority report. On 


14. ‘‘Commission’”’ hereafter refers to the Industrial Commission of New 
South Wales, and for references prior to 1926, the Board of Trade. 

15. Attorney-General v. Brickworks Pty. Lid. (1941) 41 S.R. N.S.W. 72. 

16. The reports which form the basis of the present inquiry will be referred 
to as follows: 
i Roofing Tiles (1924). N.S.W. Papers (1924) Vol. IV, p. 837. 
ii Bricks (Sydney, 1939). N.S.W. Papers (1938-39-40) Vol. VIII, p. 547. 
iii Bricks (Newcastle, 1940). N.S.W. Papers (1938-39-40) Vol. VIII, 


p. 605. 
iv Bricks (Wollongong, 1940). N.S.W. Papers (1938-39-40) Vol. VIII, 
p. 637. 


v Tiles (1940). N.S.W. Papers (1938-39-40) Vol. VIII, p. 653. 
vi Pharmacy Chain Stores (1938). N.S.W. Papers (1938-39-40) Vol. 
VIII, p. 493. 


vii Timber (1955). N.S.W. Papers (1955-56) Vol. III, p. 885. 
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all other occasions, however, the inquiry has been by a single 
commissioner!’ with full powers. The reports reflect essentially a 
judicial inquiry and are written in the form of Court judgments. 
Although the existing law has been used in most cases in inter- 
preting terms of reference and in assessing the significance of the 
monopoly or combination, the findings and opinions expressed in 
the reports have not, in subsequent inquiries, been regarded as 
part of the developing law on the subject. Indeed, on questions of 
law and interpretation of facts, the law and opinions as stated in 
the judgments rendered in connection with the Commonwealth Act 
have had in some matters a decisive though sometimes indirect 
influence, although it seems clear that the State legislature did not 
intend, necessarily, that the Commission in its investigations should 
be restricted by the case law dealing with monopoly and combina- 
tions in restraint of trade. 

In most cases the industries subjected to investigation have 
been ones in which a relatively large number of firms is involved. The 
facts have revealed very similar situations of collective (or collusive) 
monopoly,!§ formal combinations of sellers to regulate price and 
output, and because of the relatively large numbers involved the 
written agreements setting up the regulatory machinery have been 
very detailed. Where an agreement has been reached, centralised 
control has been achieved in a number of cases through a company 
incorporated especially for the purpose, the necessary capital of 
which has been subscribed by the firms, parties to the agreement. 
As is true of most collective monopolies some firms have not entered, 
but the degree of collusion and extent of control have been 
invariably substantial. 

The attempts to control monopoly, etc., resulting from these 
investigations, have had little apparent success apart from the 
immediate impact associated with a public inquiry. In retrospect 
this is both disappointing and serious in its economic effects on 
the structure of industry, with consequential effects on performance. 
The structure of the industries was such that the prohibition of the 
kind of agreement giving rise to the collective monopoly would 
have been significant, because of the difficulty of achieving the 
results of collective monopoly by implicit collusion where large 
numbers are involved, in contrast with industries in which only a 


17. Except in the case where the Full Commission considered an appeal 
from the fixing of the price of bricks (1939). 

18. Readers familiar with the situation and literature in the U.S. and Europe 
may prefer to retain the term cartel for the situation described here as 
collective monopoly. The term cartel, however, is not in common usage 
is Australia, except by professional economists. The literature on collec- 
tive monopoly is voluminous. An elementary and _ straight-forward 
account of the economic theory of collective monopoly can be found in 
Stigler, G. J., The Theory of Price (rev. ed. 1952) Ch. 14; and Scitovsky, 
T., Welfare and Competition (1952) Ch. XVII. 
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few firms are jointly dominant. These collective monopolies 
resulted in significant changes in the basic structure of the industries 
concerned,!® and this would seem to call for structural remedies. 
But under the Industrial Arbitration Act the remedy has been 
directed at the particular conduct of the monopoly, viz., the charging 
of excessive prices, which does nothing to change the structural 
characteristics that have produced the particular offence. Some 
structural remedies were recommended under the Monopolies Act 
investigations, but in any case their implementation depends on 
further legislative action, or if a Part II offence can be established, 
on judicial action. 

Attitudes to Collective Monopoly. 

The Commission has not been restricted by the law relating 
to monopolization in identifying collective monopoly, though the 
law has influenced the thinking of the Commission on the question 
of the detriment to the public. Monopoly has been taken to refer 
to market share, or market occupancy, and although a substantial 
market share was invariably sufficient to constitute a monopoly, 
what was a ‘“‘substantial’’ share was determined with respect to 
each case, and as would be expected no clear rule emerges. The 
Commission has on only one occasion, and indirectly, raised the 
question of what constitutes the relevant market and then only in 
pointing out that competitive substitutes will decrease the ability 
of a collective monopoly to charge unreasonable prices.?° 


In Timber (1955), Richards J. in basing his concept of monopoly 
on the concept implicit in the Adelaide Steamship judgments! (and 
about which there was no dispute in principle) defined monopoly as 
follows :— 


“There is a ‘monopoly’ or combination to monopolise the 
trade in timber with intent to control the supply or price where 
a person or combination of persons controls a substantial portion 
of the supply, of timber generally or a particular class of timber, 
to a large and important market in the community or controls 
the price of a large part of the supply of timber generally or a 
particular type of timber so supplied’’.?? 


But how high a market share should be to constitute a 
monopoly was not stated explicitly. In one case the association 
controlled at least 85 per cent. of the total imported timber on the 


19. Most agreements were of limited duration due to the unwillingness of 
firms to commit themselves too far into the future. The reason for this, 
in view of the advantages arising from the operation of the monopoly, 
is that most firms possibly hope that in the future they can improve 
their position vis-a-vis other firms in the group. 

20. This was also commented on by Nicholas C.J. in Brickworks Pty. Ltd. 
(1941) 41 S.R. N.S.W. at 91. 

21. See footnotes 12 and 13. 

22. Timber (1955) p. 891. 
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Sydney market.?3 However in another case, a monopoly was not 
found to exist even though the association controlled about 70 per 
cent. of the output of boxes and cases in the metropolitan area.™4 


Attention will now be given to the nature of some of the collec- 
tive monopolies identified. In 1938 a reference was made to the 
Commission by the Minister of Labour and Industry, under the 
Industrial Arbitration Act, to inquire into and report on the prices 
of bricks?® during 1938. The Commissioner, De Baun J., reported 
separately on the operation of the brick industry in the Sydney, 
Newcastle and Wollongong areas. Interest centres mainly on 
Bricks (Sydney, 1939) because action was subsequently taken by 
the Commission to fix the price in that area and also because the 
Attorney General proceeded against this collective monopoly under 
the Monopolies Act. Only a very brief account of the nature of 
the collective monopoly is possible here. For some years prior to 
the depression there had been a formal combination of brick manu- 
facturers but the severe fall in demand and the consequent reduc- 
tion in output between 1930 and 1933 led to the breakdown of the 
combination. A new agreement was made in October, 1934, for a 
period of ten vears. The objects were, inter alia, to eliminate price 
competition, to share industry profits, to raise prices to a more 
satisfactory level and in particular to acquire the State Brickworks, 
a N.S.W. State industrial undertaking. For this latter purpose, 
Brickworks Ltd. was incorporated, the capital of which was 
provided by the member brick manufacturers. The collective 
monopoly was administered through a central management com- 
mittee of the Council of brick manufacturers which had power to 
fix brick prices and cartage rates; to prescribe a levy to cover 
administrative expenses and amounts outstanding on shares issued 
in Brickworks Ltd. (any balance to be distributed to members 
whether operating or closed); and other powers to implement the 
agreement. 

There was no allocation of quotas by the Council but control 
over existing plant capacity was obtained in a number of ways. 
Each member agreed not to increase plant capacity or sell, lease, 
mortgage, or part with direct possession or control, without the 
approval of the Board of Brickworks Ltd. The latter was also 
given an irrevocable option to purchase the brickyards of any 
member, the price to represent ‘‘fair market value’’, but the option 
to be exercisable only if a breach of the agreement was committed 


23. ibid., p. 908. 

24. ibid., p. 945. It should be noted that these percentages are only com- 
parable in so far as they refer to the relevant market in each case, that 
is, after the commodity has been appropriately defined, bearing in mind 
the closeness of substitutes. 

25. Also tiles and timber. No investigation seems to have been made con- 
cerning timber, and Tiles (1940) are treated separately. 
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or, of course, when the owner wished to sell. Members could retire 
from the scheme but only under penalty, viz., payment in full and 
also forfeiture of all shares held in Brickworks Ltd., and payment 
of the levy for the remainder of the agreement. This, together 
with the option to Brickworks Ltd. to acquire other yards, was 
an effective means of retaining adherence to the arrangement and 
keeping existing capacity under the control of the Council. Zones 
were set up within which a uniform price plus cartage was set, 
and quota allocations were made by means of local or subsidiary 
agreements between firms in a given zone, the purpose and effect 
of which was to allocate the total trade in the given zone between 
firms on a prearranged basis. In one case (the St. Peters Agree- 
ment) six of the eleven brickyards in the zone became non-competi- 
tive (non-operating) and the operating firms contributed to a fund 
for compensation to each non-operating yard. In addition of course 
the non-operating yards also received their share of the general 
levy. Other local agreements involved the allocation of trade 
between members but without any payments being made to closed 
yards. At the time of the inquiry some 15 of the 31 brickyards 
controlled by the Council were closed; ten yards had been acquired 
by Brickworks Ltd., seven of which were closed. 

The Commissioner concluded that the effect of the agreement 
was to create a ‘‘virtual monopoly’’—two firms, Goodlet & Smith 
Ltd. and Speare’s Brick and Pipe Works Pty. Ltd. remained out- 
side the agreement—the monopoly accounting for 89.5, 90.7, and 
90.5 per cent. of the total sales in the metropolitan area in the 
years 1936, 1937 and 1938.26 But he also considered that the 
collective monopoly was necessary to place the industry on a 
rational basis since in 1934 the ‘“‘cutting competition’ due to an 
excessively large number of brickyards had forced prices down to 
unprofitable levels and that ‘‘without such an agreement it is 
reasonable to infer that there would have been destructive competi- 
tion resulting in lowered efficiency and an unreasonably low return 
on the capital invested, while a number of brickyards would 
probably have been unable to carry on’’.?”_ It is true that profits 
were low in 1930-33, the depression years, and that many firms 
made losses. In fact, the production of bricks in the metropolitan 
area fell from 344.3 million in 1927 to 17.6 million in 1932.28 
However it is grossly misleading to suggest that this decline in 
activity in the brick industry was due to competition; rather it 
was a reflection of the severe economic disturbance created by the 
depression. In 1934, the year in which the collective monopoly was 
formed, production had increased to 124.5 million bricks. It is 
true that severe competition might have been expected since, even 


26. Bricks (Sydney, 1939), pp. 551, 596. 
27. ibid., p. 584. 28. ibid. p. 551. 
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by 1938, production had not regained the level reached in the 
prosperous twenties (though up to 1939 the monopoly had been 
fully operative). It is also true, though it was not made explicit 
in the report, that in terms of capital requirements entry to the 
industry is relatively easy and that because of the long life of 
brick kilns, exit tends to be relatively slow. Coupled with the 
rapid growth of the industry in the twenties, the plant capacity 
in 1934 undoubtedly exceeded demand at current prices. But there 
was no evidence to show that this excess capacity was chronic 
(which might justify the suspension of competition), or that in a 
reasonable time and with the increase in demand with economic 
recovery, competition would not have substantially eliminated it. 
The Commission was unduly impressed by the alleged unprofit- 
ability in the industry and in any case drew no clear distinction 
between preservation of competitors which it considered was 
justified, and the preservation of competition with which it should 
have been concerned. 


Roofing Tiles (1924) was the first occasion on which an 
investigation had been undertaken by the Commission under the 
Monopolies Act. The Australian roofing tile industry grew rapidly 
from 1915, when with the restriction of imports due to the War, 
builders turned to local suppliers of tiles. By 1921 the number 
of manufacturers had grown from one (in 1915) to twenty-five. As 
with any newly developing industry there was a substantial fall in 
prices and by 1921 it was claimed that excess manufacturing 
capacity had developed, thus justifying the collective attempt to 
control price and output. It should be noted that the concept of 
excess capacity is an economic rather than a technological one and 
that it is necessarily imprecise. In Roofing Tiles (1924) the method 
of calculation was to assume the proportion of anticipated buildings 
requiring tiles and, on the basis of an average number of tiles per 
roof, to calculate the difference between this anticipated demand 
for tiles and the ‘‘rated’’ capacity of yards. On this basis one 
leading manufacturer claimed that in 1921 there was 28 per cent. 
excess capacity.2® There is good reason to assume that this figure 
is too high. In the first place apart from the ambiguity of “‘rated’”’ 
capacity the method of calculation takes no account of the effect 
which price is likely to have on the demand for tiles. Further 
it pays no attention to the planned excess capacity, due to the 
fact that most manufacturers in designing and building their plants 
make some provision for growth. Nor does it allow for the fact 
that in this industry demand is liable to fluctuate on a geographical 
basis and for this reason some excess capacity is to be anticipated 
by firms. 


29. Roofing Tiles (1924) p. 839. 
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Faced with increasing price competition one of the major firms 
(Wunderlich Ltd.) took the initiative in promoting an (three year) 
agreement (June, 1922) between tile manufacturers. One con- 
sequence was the formation of Roofing Tiles Ltd. for the purpose 
of carrying out the agreement, which as the Commission found, 
was one to regulate output and fix both the price of tiles and the 
price of fixing tiles on roofs, infringement of which carried a heavy 
internal penalty. Member firms agreed on quota allocations with 
penalties and compensation for over- and under-production, and a 
levy to cover administration expenses and to establish a con- 
tingency fund. As with all such combinations some firms discovered 
the advantage of independence, full advantage being taken of the 
collective monopoly price but with no restriction on output. Several 
firms withdrew from the agreement and at the time of the inquiry 
there were six independents probably accounting for something less 
than 8 per cent. of the total output of the industry.*° Control over 
existing capacity was tight. Members agreed not to transfer or 
otherwise dispose of their factories (without the consent of Roofing 
Tiles Ltd.) unless the purchaser, etc., agreed to become a member of 
the agreement. An important feature of an earlier association was 
for member firms to take options to lease factories which wished to 
cease operations for the period, for a rental based on invested 
capital. On the formation of Roofing Tiles Ltd., nine of these 
options were secured. 

Apart from its substantial control over the manufacture of 
tiles, the monopoly, through Roofing Tiles Ltd., reached an exclusive 
dealership agreement with the two manufacturers of ridging finials 
and other accessories. Also an unwritten exclusive dealership 
agreement was made with the Master Tilers’ Association the effect 
of which was to deny tiles to master builders. The master tilers 
showed continuous dissatisfaction with the prices, and alleged 
infringements by manufacturers, but as it was easier for manu- 
facturers to enter the tile fixing industry (which they did) than for 
tilers to enter the manufacturing industry, tilers were in an inferior 
bargaining position. 

The Commission took a rather curious position on the question 
of the effect of the monopoly, which it found to exist. Unlike 
Bricks (Sydney, 1939) it did not regard the degree of competition 
and the level of profits in 1921 as justifying the conclusion that 
the larger manufacturers were faced with ruin. 

‘As in all new industries, this competition would probably 
have adjusted itself in a very short time. ... The Commission 
is of opinion that if the ordinary operations of a free market 
had been allowed to continue, there would have been a natural 


30. ibid. pp. 838, 843. 
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elimination of the weaker manufacturers, who could not turn 

out a satisfactory article at a low cost, and that, although 

stronger firms might during this process have suffered some- 

what, they were not justified in believing they could not further 

survive the strain of the competition’’.*! 

But later the Commission seems to have adopted a somewhat 
different attitude. 

‘‘In industries which have become the centre of noticeable 
over-production, with resultant excessive competition, prices 
may be forced to a level which will furnish inadequate returns 
on capital invested. These results react on the whole com- 
munity by reduction of wages, and by the marketing of inferior 
products. The manufacturers of tiles were justified in forming 
an association in order to avoid these evils, and similarly, the 
master tilers are justified in their efforts to maintain a price 
for tiles fixed on roofs which would give them a reasonable 
return for their enterprise and risk. The parties to the agree- 
ment under consideration, however, were not content to arrive 
at an understanding amongst themselves as to the price at 
which they should sell their products, but sought, by the devices 
before dealt with, to restrict competition further by penalising 
those who might, through improved equipment, the adoption 
of new methods and better management, increase their out- 


*? $3 


put. 


The state of affairs envisaged in the latter quotation which was 
taken as a justification for the monopoly is substantially precluded 
by the argument in the first quotation. Here again is an instance 
where there is a reluctance to distinguish between the maintenance 
of competitive conditions and the preservation of competitors. 

In Timber (1955) the reference to the Commission was pursuant 
to Part III of the Monopolies Act. The Commission’s report dealt 
individually with a number of associations within the timber indus- 
try and with certain agreements between these various associations. 

Those found to be operating to the detriment of the public 
had many features in common. Their main objects were to secure 
equal rates of return for members, to fix and control minimum 
prices and to fix production quotas. The articles of association 
(where the association was incorporated) invariably prohibited 
discounts or rebates and provided for strict enforcement of internal 
agreements by penal provisions. The objects and articles of these 
associations are remarkably complete and demonstrate the degree 
of detail which must be settled in advance if a large number of 
firms is to be welded into a single entity for making the important 


31. ibid. pp. 849-850. 
32. ibid. p. 854. 
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profit yielding price and output decisions. The successive control 
over the supply and price of all timber used in the areas concerned 
was in one sense a remarkable achievement and was due very largely 
to the initiative of a single promoter. But the success of the 
collective monopoly and degree of freedom with which it was 
executed is a significant pointer to the ineffectiveness of the law. 

In interpreting the significance and effect of each of these 
associations, the Commissioner paid particular attention to the 
existing law concerning monopoly and monopolisation. He con- 
ceded that in some cases it may be necessary to form some associa- 
tion to ensure ‘‘orderly marketing’ and a fair return to members, 
but qualified this by reference to certain types of conduct. For 
example quota arrangements and fixed and enforceable prices were 
not justifiable, but this was not taken to imply a denial of the 
right to combine for other purpses. _ But clearly production quotas 
and fixed prices are the very essence of collective monopolies and 
to condemn this conduct is to condemn all but very loose knit 
associations. We are not denying that there are circumstances in 
which due to the slowness with which the competitive process 
works, sustained periods of low return both to capital and labour 
occur and some intervention in the market process, either in hasten- 
ing the working of competition or temporarily suspending or regulat- 
ing it, seems justified.** But the idea that the suspension of 
competition is justified as a general rule is widespread. In the 
investigations of the Commission there is no convincing demonstra- 
tion that the conditions of easy entry and slow exit of resources 
and a chronic tendency towards excess capacity with resulting low 
levels of profit have existed. 

Leading Court judgments concerning monopoly have 
undoubtedly influenced the Commission on this matter from time 
to time. Richards J., in Timber (1955), refers to one of the leading 
cases, North Western Salt Co. Ltd. v. Electrolytic Alkali Co. Ltd.,*4 
as does Nicholas C.J. in Brickworks Pty. Ltd., in holding that agree- 
ments for the purpose of raising or maintaining prices are not ex 
facie illegal or detrimental to the public. (Paradoxically Richards J. 
though stating and approving the law goes furthest in condemning 
the collective monopolies.) This case was one involving a breach 
of contract but as the point that the contract was illegal and 
unenforceable had not been raised in the pleadings, the Privy 
Ccuncil held that the Appeal Court could not be sure that all the 
relevant materials were before it to decide, as it did decide, that 
the contract was invalid as part of a scheme for securing a monopoly 
by restricting output and by raising prices. Lord Parker of 
Waddington in concurring with the judgment of Haldane L.C. held 


33. See Stalley, op. cit. pp. 288-289. 34. (1914) A.C. 461. 
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that even if the facts did establish the existence of or attempt to 
establish such a monopoly, the plaintiffs had no opportunity of 
explaining them. He went on to say 
“The competition between salt producers within the area 
covered by the agreement . . . either inter se or with salt 
producers outside this area may have been so drastic that 
some combination limiting output and regulating competition 
within the area so as to secure reasonable prices may have been 
necessary, not only in the interests of the salt producers them- 
selves but in the interest of the public generally, for it cannot 
be to the public advantage that the trade of a large area should 
be ruined by cut-throat competition’’.%5 
But this leading decision cannot be regarded as a really satisfying 
justification for collective monopolies since it was not decided on 
the basis of argument concerning the effect and performance of the 
particular combination. 


The judgments of the High Court and Privy Council in Adelaide 
Steamship are also often quoted as leading decisions that combina- 
tions to regulate the supply and price of a commodity are not 
necessarily detrimental to the public. But as we have argued**® 
the conclusion in these cases, in so far as it was dependent on an 
analysis and assessment of the working of an alternative and 
competitive situation, is hardly convincing. This together with 
an emphasis on the interests of the parties to an agreement at the 
expense of the wider public interest, implies that the attitude of 
the courts was not soundly based, and to some considerable extent 
stands in the way of the active enforcement of at least part of the 
law (the Monopolies Act) which ostensibly is predicated on the 
notion, though perhaps somewhat tentatively, of the preservation 
of competition. 

Public Detriment and “‘Excessive’’ Prices. 

In Roofing Tiles (1924) the Commission found all the circum- 
stances described in section 8 (1) of the Monopolies Act to apply 
and that, reasonable regard having been paid to the interests of 
producers, distributors and consumers, the collective monopoly 
was detrimental to the public. Both the majority and minority 
reports attached much significance to the abuse of the power 
inherent in the monopoly position. But the abuse did not manifest 
itself in an unreasonable increase in prices or profits and the fact 
that prices and profits were not excessive was regarded as a matter 
more of “happy accident than design’’. The public detriment arose 
from (i) a disregard for what the Commission considered to be the 
relevant considerations in determining prices including an obliga- 


35. ibid. pp. 479-480. 
36. Stalley, op. cit. 
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tion to the public not to set arbitrary or unreasonable prices, (ii) the 
restriction of competition between member firms through the quota 
scheme, and (iii) the exclusion of master builders from the business 
of tile fixing. 

Some alleged benefits were denied by the Commission. They 
rejected the claim that as a result of the combination the public 
had benefited because of an improvement in quality, arguing that 
there was no evidence to suggest that this quality improvement 
would not have continued in any case. Similarly whatever improve- 
ments had taken place in the fixing of tiles could not be shown 
to be necessarily due to the combination. In view of the relatively 
inexpensive plant required and the evidence that, prior to the 
agreement, firms were vigorously trying to improve the product and 
production methods, the Commission would not agree that the 
higher prices would mean more expenditure to improve processes— 
at least by comparison with what might reasonably be expected to 
happen under competitive conditions. The Commission’s counter to 
the argument that more regular supplies were available to the 
housebuilding industry was that by reason of the uniform price 
policy, consumers were denied the right of benefiting by access to 
manufacturers more favourably situated than others. 

In deciding what constitutes public detriment, Richards J. in 
Timber (1955) said— 

“In coming to a conclusion on this matter the Court will give 
some consideration to the whole of the circumstances of the 
particular case including in the present case, the nature and 
the objects of the monopoly or combination, the interest of the 
persons engaged in the monopoly or combination, any evil 
which existed in the industry prior to the formation of the 
monopoly or combination, which evil the monopoly or combina- 
tion has cured, the way in which the monopoly or combination 
has conducted its affairs since its formation, the effect it has 
had on other producers and distributors in the industry, the 
effect it has had upon persons employed in the industry, and 
finally, and most importantly, the effect it has had upon the 
interests of consumers and public generally’’.37 

Thus whether or not a monopoly was in the public interest 
depended on a balancing out of benefits and detriments. Although 
members were justified, according to Richards J., in forming a 
collective monopoly and seeking a reasonable return, several aspects 
of the various agreements were not considered necessary to achieve 
these ends and were consequently contrary to the public interest. 
These included quota arrangements, provisions to ensure observance 
of the fixed minimum prices and enforcement of exclusive dealership 


37. p. 893. 
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arrangements. In some cases, it is true, the extent to which prices 
had risen after the relaxation of government price control and the 
absence of any evidence to show that profits before and after the 
formation of the monopoly were or were not reasonable, led the 
Commission to conclude that the monopoly was detrimental to the 
public. But even where prices had not been raised or there was 
reason to believe that prices set were not unreasonable the other 
effects mentioned above were taken as more than offsetting. Activi- 
ties not considered detrimental included the circulation of price 
lists but without compulsion to maintain them, and the absence 
of any restriction on where or to whom sales are to be made. 

Although, according to De Baun J. in Bricks (Sydney, 1939), 
the collective monopoly was a justifiable rationalization of the 
industry, prices were held to be excessive and the Commission 
rebuked the monopoly for failing in its duty to set reasonable prices 
especially in view of a clause in the agreement which required the 
Management Committee to give some consideration to the public 
interest. It was this finding of excessive prices, and the recom- 
mendation that prices should be reduced, which led to the amend- 
ment to the Industrial Arbitration Act giving the Commission power 
to fix prices and, in the case of bricks, requiring the Commission to 
fix the price within seven days. Accordingly, a notice was published 
in the Gazette by De Baun J. fixing the price of bricks in the 
Sydney metropolitan area at approximately 15 per cent. below the 
current collective monopoly price. However (in accordance with 
s. 42) an appeal was lodged by the members of the collective 
monopoly and the two independents, and also by the Minister of 
Labour and Industry (on the grounds that the prices fixed were 
too high). By a majority decision the Full Commission fixed the 
price of bricks which in the case of commons and callows and/or 
clinkers was a reduction in the price previously fixed by De Baun J., 
but an increase in the price of face bricks. The Commission also 
indicated what it considered to be the appropriate prices at the 
time of the original notice, but these differed from the prices fixed 
by De Baun J. by no more than 3 per cent. 

At this point it is important to mention, by reference to the 
Commission’s procedure, some of the basic problems and difficulties 
involved in attempting to fix ‘‘reasonable’’ prices. The Arbitration 
Act does not prescribe any particular method or procedure to be 
followed but the fundamental criterion applied by the Commission 
was that the price should be no higher than necessary to yield a 
specified return on capital. A rate of 10 per cent. was held to be 
reasonable in the circumstances, but in view of the fact that 1938 
was a good but not an exceptional year, such a rate of return was 
assumed to ensure in normal years a rate of return of 8 per cent. 
Rate of return pricing raises difficult problems of the relevant profit 
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concept and capital base. A rate of return on capital did not 
figure explicitly in the calculations of De Baun J. in fixing the 
price of bricks, though in his report (Bricks (Sydney, 1939) ) he 
had devoted much attention to the proper method of calculating 
profit rates in showing that in 1937 and 1938 they were too high. 
His method of ascertaining the price to be fixed involved an 
arbitrary addition of 20 per cent. to an assumed base cost to which 
was added certain amounts for expenses and depreciation of closed 
yards. It was not difficult for the Full Commission on appeal to 
find fault with this procedure, especially the arbitrary figure of 20 
per cent. It considered that not sufficient time was permitted 
De Baun J. in fixing the price, and as the terms of the original 
inquiry were general it was not necessary to determine maximum 
selling prices—consequently, the Commission claimed, evidence was 
available to it that was not available to De Baun J. The Full 
Commission considered operating yards only, but allowed as costs 
the expenses of the Council with the exception of those not of a 
normal or recurring nature. Profits were taken as net of tax and 
the effective capital was the assets and reserves used to carry on 
and maintain the business, none of the actual reserves being held 
to be above normal. An amount of 5 per cent. was allowed on 
the funds tied up in non-operating vards as a contribution to 
depreciation and maintenance expenses and to provide some return 
on capital. 


In both cases the fixed prices resulted from differing and 
arbitrary procedures but the results were substantially the same. 
Moreover, the Full Commission seemed to be unsure of whether the 
monopoly prices were in fact detrimental. It considered the collec- 
tive monopoly “‘an unusual and certainly not a normal method of 
conducting industry’ which was rather one of open competition as 
between traders. However, despite this opinion and despite the 
provisions of the Act and the finding of excessive prices, the Com- 
mission carefully tried to dissociate itself from the question of 
whether the monopoly had operated to the detriment of the public.*8 


38. ‘‘In fixing the maximum prices of bricks we are not directly concerned 
with the question whether the agreement which, as we have stated, in 
effect gave the Council appointed by the brick manufacturers who sub- 
scribed to it the practical control of the industry and of the prices to be 
charged by members for bricks sold, has operated favourably or unfavour- 
ably from the point of view of the public interest; nor with the question 
whether the amounts payable by members by way of levy were proper 
or not. Parties to the appeals have invited the Commission to fix the 
maximum selling prices of bricks quite apart from the answers which 
might be given to these questions.’”’ And later, ‘‘We desire to make it 
perfectly clear that nothing in this judgment nor in our method of 
arriving at the selling prices mentioned is to be taken either as approba- 
tion or condemnation of the agreement, of 4th October 1934, or of 
anything done thereunder. Our sole concern was to arrive at maximum 
selling prices proper to be fixed at the two dates mentioned.’”’ (1939) 

A.R. 580 at 592 and 605. 
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In Tiles (1940) the procedure of the Full Commission outlined 
above was used by De Baun J. in determining whether or not the 
price of tiles was excessive. In this case the leading tile manu- 
facturers entered into an agreement which in most respects was 
similar to the previous agreement*® which presumably had been 
terminated some time prior to 1930. Again it was held that the 
collective monopoly was justified by the circumstances: “. . . it 
was necessary for them to increase the selling price and to eliminate 
the competition which was preventing them from agreeing upon 
proper prices and proper conditions’’. 

The prices (from lst November, 1937) both at yard and fixed 
on the job were considered higher than increases in costs justified 
although some increases in prices were necessary. But although 
the profits of some companies (up to 30th June, 1938) were high, 
the combined average could not be termed excessive in relation 
to the capital employed during that period. In measuring the 
combined rate of return for the year ended June, 1938 (12.6 per 
cent.), which the Commissioner found not to be excessive, a rate 
of 124 per cent. on capital was allowed before finding profits to be 
excessive. As we have seen the Full Commission had allowed 10 
per cent., and the extra 24 per cent. was to permit the accumula- 
tion of ‘‘reasonable’’ reserves, in view of the extent of bank over- 
drafts which were not allowable in the capital base. However, on 
the basis of the limited evidence available to him, he inferred that 
profits would have been higher in the following year and upon that 
assumption concluded that prices were too high and should have 
been reviewed and adjusted at some date after 30th June, 1938. 
He concluded that if upon further examination prices were found 
to be excessive it would be in the public interest to fix prices. He 


reserved the question whether he had power to determine prices 
for tiles ‘‘fixed on roofs’. 


III. LiriGATION UNDER THE MONopoLIES ACT 


In 1940, the Attorney General proceeded by information 
against Brickworks Ltd. and others (which constituted the collective 
monopoly found in Bricks (Sydney, 1939) ), charging a compre- 
hensive list of offences designed to test fully ss. 5, 6 and 7 of the 
Act, the detriment complained of being excessive and unreasonable 
prices. Nicholas C.J. rejected the claim that the findings of the 
Commission in Bricks (Sydney, 1939) were binding on the defendants 
in proceedings under the Monopolies Act. Since the Commission 
was not concerned with whether there was any wrongful intent to 
cause detriment to the public or whether the defendants could 
succeed under the statutory defence, the latter was sufficient to 
determine the case, but the Judge found also that it had not been 


39. See above pp. 389-390 
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established that the defendants intended to cause detriment to the 
public. With reference to the Commission’s findings and its action 
in fixing the price Nicholas C.J. said— 
“In my opinion the action of the Industrial Commission in 
publishing a notice fixing the maximum price of bricks, or in 
finding what should be the maximum price, was not a judicium 
or quasi-judicial act, although it was done after hearing parties 
interested and after evidence had been taken on oath. It was 
the act of a subordinate legislature. It did not at any stage 
decide a question between parties, it rather laid down rules the 
infringement of which . .. would expose the transgressor to 
penalties as prescribed in sections 82G to 82M inclusive’’.” 
The defendants succeeded in their statutory defence but the 
reasons why the monopoly was held to be reasonably necessary for 
the maintenance of the industry were not very convincing.*! The 
object of the agreement to provide for the purchase of the State 
Brickworks, although removing a “‘formidable competitor’’, did 
not, according to Nicholas C.J., reflect a sinister intent to cause 
detriment but rather an act of government policy in disposing of 
the undertaking. However it is clear that the creation of Brick- 
works Ltd. and the purchase of the State Brickworks should be 
viewed as a deliberate plan for effecting in the long run a more 
tight form of control over capacity, including the acquisition 
of other brickworks which might otherwise operate outside the 
monopoly. The reason that all brick manufacturers were satisfied 
with the agreement is hardly relevant, and it is ludicrous if the 
earning of monopoly profits is to be taken as a justification for 
the monopoly. The Judge was also impressed by the fact that 
there were no apparent attempts to break away or no effort to 
coerce any independents into the collective monopoly. However 
in Bricks (Sydney, 1939) it is clear that the Council was not averse 
from exercising its power. In 1937 the Council attempted to force 
sellers of texture bricks to increase the price of texture bricks to 
make them less competitive with ordinary bricks. At a meeting 
between some of the producers of texture bricks, who did not 
operate under a formal written agreement, and representatives of 
the Council, the latter issued what amounted to an ultimatum 
requiring the price of texture bricks to be raised (by approximately 
£2 per thousand), threatening to start a tile works and to sell at 
cost, thus embarrassing tile producers who also made texture bricks, 
or to produce texture bricks and sell at cost. These and other 
threats were not without effect because the texture brick manu- 
facturers agreed for a period of four weeks to sell at a fixed (uniform) 
price representing increases in prices ranging from 10/- to £1/12/6 


40. (1941) 41 S.R. N.S.W. 72 at 76. 
41. ibid. p. 83. 
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above those previously being charged. However the increase was 
sufficient to decrease demand substantially and the texture brick 
manufacturers informed the Council that they were not bound by 
the arrangements. Whatever happened subsequently, it is clear 
that the collective monopoly was not free from predatory conduct 
and was prepared to threaten strong action to eliminate competition. 
Finally, the Judge was of the opinion that the main purpose of the 
(October) agreement was as set down in the earlier (January) 
agreement ‘‘to help meet the present abnormal conditions, to save 
a number of yards from bankruptcy, to stabilise the brick trade 
and effect economies in production and distribution’’.4* The pro- 
visions for restricting and limiting potential competition were 
regarded by Nicholas C.J. as ancillary to this main and legitimate 
objective. 

The question whether the prices set by the Council were 
unreasonable was also considered and the test of unreasonableness 
was one of profits in conjunction with prices. Although Nicholas 
C.J. was not concerned with determining the exact price which 
would yield an adequate return, his judgment creates the impression 
that he considered that prices were not substantially unreasonable, 
He approved of the Full Commission’s procedure of taking the 
relevant profit net of income tax, and the whole of the (net) assets 
as the capital base in calculating the rate of return. He noted 
that some firms earned more and others less than 10 per cent. on 
capital and he seemed to infer that since some of the firms earned 
less than this prices were not unreasonable, or in other words that 
a price is unreasonable only when all firms in the industry earn 
more than the rate considered reasonable. It is indeed relevant 
to consider the nature of the market in the sense of an area of 
effective competition. But if the alleged substitute products 
(fibro cement, weatherboard and stone bricks) were effective, as 
inferred by Nicholas C.J., it is difficult to see what the efficient 
brick manufacturer had to gain from the agreement unless these 
other industries were operating monopolistically. In any case these 
substitutes failed to prevent a substantial improvement in the 
profitability of the brick industry not to be wholly explained by the 
general improvement in the overall economic position of the 
economy. 

On the question of intent to inflict the detriment on the public 
the Judge found that the requisite intent could not be inferred for 
two reasons: 

(i) that the defendants did not at any time contemplate the 


prices in conjunction with profits such as were proved in 
the action; 


A2. ibid. pp. 77 and 84. 
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(ii) that although the price actually determined was within the 
contemplation of the defendants on entering the combina- 
tion it does not follow that there was in their minds an 
intention to inflict a detriment to the public. What was 
in their minds was a desire to re-establish the price of bricks 
at approximately the pre-depression (1928 or 1929) level 
when a similar agreement had been in force. 

The first reason seems to mean that although the prices set 
may have been (in fact must have been) fully contemplated, 
because the proved realised profits were not precisely anticipated 
the defendants cannot be said to have intended the con- 
sequences of their actions. The second reason establishes the ‘‘real’’ 
intention of the parties, to re-establish a price, which in similar 
circumstances, though ten years previously, had proved very bene- 
ficial to the parties. These absurdly narrow legal interpretations 
completely emasculate the law, already rendered potentially ineffec- 
tive by the very nature of the statutory defence. What is made 
abundantly clear is that in so far as a test of intent is required, 
the test should not be whether the defendants consider any proposed 
conduct to be a detriment but whether the conduct giving rise to 
the (objectively determined) detriment was intended. In other 
words the intent should be inferred from actual overt acts done or 
attempted. For example, there should be requisite power to 
determine prices and power to exclude competitors accompanied 
by some evidence that this power has been or will be exercised. 
The refusal of the Judge to so infer intent from the actual detriment 
was no doubt based to a considerable extent on the fact that the 
legislature had chosen not to follow the wording of the Common- 
wealth Act (as amended in 1910), in which the offence was the 
resulting restraint of trade or monopolization.® 


IV. THE NATURE OF THE RECOMMENDED REMEDIES 
THE Monopo.ies ACT 

In Roofing Tiles (1924) the Commission was clearly not pre- 
pared to condemn collusive price fixing agreements fer se, although 
the power to fix arbitrary prices had been adequately demonstrated. 
Its recommendations were that copies of all such agreements as 
were described should be lodged with the Attorney General and 
that associations of manufacturers, etc., formed to regulate output 
or prices should be required by regulation to keep adequate records 
of all resulting proceedings and financial transactions. 

The idea of compulsory registration is commendable but would 
be ineffective without vigorous enforcement of the law. The keep- 
ing of adequate records can easily be avoided or evaded, but in 


43. It must be admitted however that the nature of the requisite intent could 
still arise in the interpretation of monopolization. 
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any case it should not be assumed that the offence of monopoliza- 
tion should depend solely on the evidence of written records. No 
action seems to have been taken on the matter. Perhaps the view 
of the Deputy President that the evidence did not disclose a Part I] 
offence and the majority conclusion that the agreements and 
methods of implementing them were “‘in the main essential similar 
to the agreements, understanding and methods of members of the 
Coal Vend’’** influenced the Attorney General. 

In Timber (1955) the Commission’s recommendations were as 
follows—(i) reintroduction of government price control of all 
imported timber; (ii) the various associations should be given the 
opportunity of voluntarily amending their memoranda and articles 
of association so as to delete those objects and articles and clauses 
of agreements which had been adversely criticised by the Com- 
mission; (iii) the Joint Agreement in relation to imported timber 
should be terminated and the Committee dissolved; (iv) that the 
Timber Mills scheme should be abandoned; (v) legislative enactment 
of these recommendations if not carried out voluntarily; (vi) any 
association or company desiring to combine again after being wound 
up under such legislation to submit for approval by the appropriate 
Minister the proposed constitution or trade agreements.*® 

V. CONCLUSION 

Despite the fact that the legislation was ostensibly predicated 
on the preservation of competition, this has too often been identified 
with the preservation of competitors (in the form of collective 
monopolies) and there has been an unwillingness to preserve the 
conditions for competition letting the results take care of the.- 
selves. The main justification for collective monopoly, low levels 
of profitability and factor earnings associated with chronic excess 
capacity, has not been convincingly demonstrated. 


It is altogether too naive to assume or expect a collective 
monopoly to set “‘reasonable’’ prices and not make use of its 
monopoly power. The whole objective of a collective monopoly 
is to improve on the situation that would occur under cor petition, 
and to prohibit firms from pricing to their own advantage could 
soon become a denial of the free enterprise basis of the economy. 
The aim should be to create the conditions in which ccmpetition 
can work, rather than to encourage monopoly and when the 
inevitable follows, impose price control—that is the way to complete 
regulation of economic activity by the State. Mandatory price 
fixing under the Industrial Arbitration Act, apart from detra:ting 
from the possible application of more fundamental structural 
44. See Stalley, op. cit. 


45. Details of the arrangements referred to in (iii) and (iv) have not been 
considered above. 
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remedies, is an inappropriate remedy as it makes no contribution 
towards changing the structure of the industry or in prohibiting 
those practices which have created the need for control. Moreover, 
it is no protection against a monopoly maintained by artificial 
restrictions and adopting a low price policy to forestall entry in 
the interests of earning larger profits in the long run. Our brief 
analysis of the methods used to fix prices indicates the inherent 
arbitrariness at every stage in the process of determining prices, 
and as soon as economic circumstances change the declared price is 
no longer appropriate. Where the right of firms to form a collec- 
tive monopoly is freely admitted by the price fixing authorities, 
price control tends to perpetuate the monopoly. Even if prices 
fixed by the Commission are much lower than otherwise, the com- 
munity is denied the other benefits resulting from the preservation 
of competition. Price contro] should be recognised as an emergency 
measure, and under normal circumstances arbitrary interference in 
the determination of prices should be avoided. The fiction that 
competitive prices can be set without a competitive structure and 
with no other undesirable results should be discarded. 


Even if the present framework of control is maintained it is 
clear that the Monopolies Act should be amended to remove the 
reference to intent to cause detriment to the public as well as to 
delete the statutory defence in its present form. Penalties are now 
quite inadequate. On enforcement, a special division of the 
Attorney General’s Department similar to the Anti-trust division 
of the Department of Justice in the U.S. should be set up to ensure 
continuous and large scale enforcement of the law. There are 
obvious advantages in having an authority with wide powers of 
investigation, but this must be adequately staffed to avoid undue 


delays 


Not too much significance should be placed on the salutary 
effect of an investigation for without vigorous implementation 
reports become no more than interesting documents for research 
scholars. There are obvious disadvantages in investigations by a 
single Commissioner, and where he is trained in law it is not sur- 
prising if there is a bias of legal interpretation in assessing the 
economic significance of various economic arrangements. This can 
be particularly damaging to effective enforcement in view of what 
we consider to be very unsatisfactory common law precedents 
relating to monopoly and combinations in restraint of trade. 


Ihe kind of collective monopoly under consideration has 
involved collusive price fixing of the most flagrant and easily 
detectable kind. In the United Kingdom under the Restrictive 
Trade Practices Act 1956 there is now a natural presumption that 
any price fixing agreement is contrary to the public interest unless 
it can pass any of the seven prescribed tests and the Court is 
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satisfied that the agreement is not unreasonable. The decision in 
Re Yarn Spinners Agreement*® suggests quite conclusively that with 
respect to the U.K. law the Court would have no hesitation in 
finding the collective monopolies we have been concerned with 
contrary to the public interest. Under the American laws also, the 
illegality of these collective monopolies would be beyond doubt. 
Paradoxically the widely differing attitudes of the Courts in Aus- 
tralia and the U.S. have been based on the same English common 
law.*? Certainly in Timber (1955) the Commission has come closer 
to condemnation of collusive price fixing agreements, where accom- 
panied by quotas and enforcement of minimum prices. But even 
in this case the Commission acknowledged only qualified acceptance 
of the view that collusive price fixing is detrimental to the public 
interest. In other cases collective monopolies have been justified 
even where resulting prices have been shown to be unreasonable. 
The failure of the litigation indicates that the probability of success- 
fully challenging such monopolies in the Courts is rather remote 
with the wording of the present legislation and the attitude and 
interpretation of the Courts. That the legislation has proved 
ineffective is not altogether surprising in view of the way in which 
it was introduced, hurriedly, and to deal with special circumstances, 
with no evidence that careful consideration had been given to the 
most desirable social policy and the form of the legislation to give 
effect to it. 


D. J. STALLEY* 


46. (1959) L.R. 1 R.P. 11S 

47. See Stalley, op. cit. p. 280 

48. Since this article was written (November, 1959) ss. 39 to 52 inclusive 
of the Industrial Arbitration Act 1940 have been repealed by Act No. 29 


1950—assented to 7th December, 1959 However, s. 35 (e) of the Act 
of 1940, referred to on pp 378-370 above as s. S82 (e) of the Act of L912 
has not apparently been repealed. The fact that the Commission no 
longer has the mandatory price fixing powers referred to on p. 379 and 
subsequently, does not attect the present analysis. Lhe writer regards 
this development as parti ularly interesting in view of the final con 


clusions of the papel 


*M.KEe (Adelaide); Lecturer in Economics m the University of Queens 
land 





LEGAL LANDMARKS, 1958-1959 
CONSTITUTIONAL AND ADMINISTRATIVE LAW 


Extent of the Conciliation and Arbitration Power and the Commerce 

Power. 

Can the Federal Parliament provide for the regulation of 
conditions of employment on ships beyond the limits of Australian 
territorial waters and beyond the limits of covering clause 5 of the 
Constitution,! either by virtue of s. 51 (xxxv)? or by virtue of 
s. 51 (i) 23 That was the question before the High Court in R. v. 
Foster, ex parte Eastern & Australian Steamship Co. Ltd.4 

A log of claims concerning the salaries and conditions of 
employment of ships’ officers was delivered to employers by two 
unions. The prosecuting company, which was registered in Aus- 
tralia and whose ships’ officers were engaged and resident in 
Australia, ran ships between Adelaide and Japan and intervening 
ports. It applied to the High Court for a writ of prohibition 
directed to the Conciliation and Arbitration Commission on the 
ground that the power of the Parliament was limited to disputes 
concerning conditions of employment in industries carried on within 
the territory of the Commonwealth. 

The relevant powers under which the Arbitration Commission 
purported to act are contained in the Conciliation and Arbitration 
Act 1904-1958 s. 72:— 

(a) to prevent or settle industrial disputes by conciliation 
and arbitration; 

(6) to hear and determine industrial matters submitted to it 
in so far as those matters relate to trade and commerce 
with other countries or among the States or in a Territory 
of the Commonwealth, whether or not an industrial 
dispute exists in relation to those matters. 

As the High Court pointed out, since the adoption in 1942 of 
the Statute of Westminster 1931, there could be no presumption 
that the words of s. 72 were limited to disputes or matters arising 
out of purely intra-Australian activities. To take, first, the con- 
ciliation and arbitration power, of which s. 72 (a) is an expression, 
the prosecutors relied chiefly on the High Court decision in Merchant 
Service Guild of Australasia v. Commonwealth Steamship Owners’ 
Association (No. 3),5 where it was held on facts relating to the 


1. ‘‘.... and the laws of the Commonwealth shall be in force on all British 
ships . . . whose first port of clearance and whose port of destination 
are in the Commonwealth’’. 

2. ‘‘Conciliation and arbitration for the prevention and settlement of indus- 

trial disputes extending beyond the limits of any one State’’. 

. “Trade and commerce with other countries, and among the States’’. 

[1959] A.L.R. 485. 5. (1920) 28 C.L.R. 495. 


me 
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same company and almost identical with those of the present case 
that the Arbitration Court had no jurisdiction to make an award. 
The reasoning of the Court in that case was not based simply on a 
pre-Statute of Westminster view that the Commonwealth’s writ 
could not run beyond territorial limits, but on a special construction 
of s. 51 (xxxv) of the Constitution expressed by Knox C.]., Isaacs, 
Rich, and Starke JJ. in their joint judgment as follows: ‘““We think 
that sub-section (xxxv) of s. 51, on its proper judicial construction, 
is intended to secure, so far as is possible by conciliation and 
arbitration, uninterrupted industrial services to the people of the 
Commonwealth, and therefore the term ‘industrial disputes’ in that 
sub-section, unextended by covering s. V, means disputes as to 
the terms and conditions of industrial operations in Australia only.”’ 
Of course the influence of the so-called doctrine of territorial limita- 
tion of the powers of colonial Parliaments was apparent in this 
construction. All members of the Court took the view that in that 
respect the construction was misconceived or outmoded. It was 
also pointed out that such a construction would seriously restrict 
Commonwealth power in these days of rapid air and sea transport 
and increasing Australian trade and intercourse with other countries. 
It was therefore held unanimously that the Merchant Service Guild 
Case was no longer a binding authority. 


Their Honours did not attempt to canvas in detail the outer 
limits, territorially speaking, of the conciliation and arbitration 
power. As Menzies J. remarked, the terms of paragraph (xxxv) 
require a territorial connexion with Australia in that the industrial 
dispute must exist in one State and extend beyond its limits. In 
this sense, as both Taylor J. and Menzies J. said, the power is 
limited to ‘‘Australian industrial disputes’. The Court was content 
to adopt a dictum of Gavan Duffy and Rich JJ. in an earlier case 
than the Merchant Service Guild Case referred to above:* “We 
think it [an industrial dispute within the meaning of s. 51 (xxxv)] 
exists within the Commonwealth when the disputants reside, the 
demands and the refusal are made, and the dissidence, dissatisfaction 
and unrest prevail, within the Commonwealth, although the dispute 
may have relation, as in this case, to labour to be performed outside 
the territorial limits by the employees who are parties to the 
dispute’. As all these factors were present in the case under review 
it was held that the Arbitration Commission had power to make 
an award. 


On the question of the commerce power, of which s. 72 (b) 
is an expression, there was not the same unanimity of view. Dixon 
C.J., McTiernan J., Kitto J. and Windeyer J. held that the power 


6. Merchant Service Guild of Australasia v. Commonwealth Steamship Owners’ 
Association (1913) 16 C.L.R. 664. 
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was wide enough to comprehend industrial matters of the kind 
involved in the case. A series of earlier cases had established that 
the commerce power enabled the Parliament to legislate directly 
with respect to conditions of employment in shipping and water- 
front activities involved in interstate and overseas trade.’ 


The occasion was taken by some of the judges to consider in 
general terms whether the Statute of Westminster entirely removed 
territorial considerations from the ambit of Commonwealth powers 
or from the construction of Commonwealth legislation. Dixon C.J., 
for example, suggested that effect should be given to the English 
presumption that ‘the legislature is expressing itself only with 
respect to things which internationally considered are subject to 
its own sovereign powers.”’ On that basis s. 72 (b) would not 
cover foreign ships related to Australia only as carriers of goods 
to or from Australian ports. This view does not touch the question 
of the power of Parliament to deal with such matters. Windeyer J. 
expressed the widest view on that subject in categorical terms: 
“So far as the Commonwealth is concerned, it is now for Parliament 
alone to judge whether a measure in respect of any topic on which 
it has power to legislate is in fact for the peace order and good 
government of the Commonwealth.’ Of course, as Windeyer J. 
was careful to emphasise, Parliament is limited by the terms of the 
actual subject matters of legislative power in s. 51, and these may 
well require some particular connexion with Australia, as in the 
case of both paragraph (xxxv) and paragraph (i). Taylor J. 
appeared to take a narrower view and to be prepared to read into 
the words ‘‘peace, order and good government of the Common- 
wealth’ some limitation on Parliamentary power. He certainly 
dissented from the majority in holding that the fact that the 
prosecuting company’s ships traded not only between Australia 
and Japan but also between intervening foreign ports and Japan 
precluded s. 72 (b) from applying to them and prevented the 
Parliament from legislating with respect to conditions on them. 
Such a law, he said, would not be a law with respect to trade and 
commerce with other countries, nor a law with respect to matters 
incidental thereto: it would be a law with respect to both trade 
and commerce with other countries and trade and commerce between 
other countries. 


Subject to Taylor J.’s individual view of the ambit of s. 51 (i), 
the case must be regarded as another example of the continuing 
influence of the broad approach to Commonwealth powers originally 


- 


7. e.g. Huddart Parker Ltd. v. Commonwealth (1931) 44 C.L.R. 492; Victorian 
Stevedoring and General Contracting Co. Pty.Ltd. v. Dignan (1931) 46 
C.L.R. 73; R.v. Wright, ex p. Waterside Workers’ Federation of Australia 
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laid down in the Engineers’ Case,® and as an important consolidatien 
of Commonwealth power in the fields of both industrial disputes 
and trade and commerce. 


Prohibition to Tribunal which does not Make a Final Decision. 

The judgment of the Full Court of the New South Wales 
Supreme Court in Ex parte Mineral Deposits Pty. Ltd.® draws 
attention to the problem discussed in the last number of this Journal 
in connexion with the Queensland case of R. v. Fowler, ex parte 
McArthur,” viz. the problem of the amenability to prohibition and 
certiorari of tribunals which do not make final decisions but make 
reports or recommendations to other authorities. 

The case involved an application for a writ of prohibition 
against a Mining Warden to restrain him from transmitting to the 
Minister his report after an enquiry directed by the Minister under 
ss. 34 (4) and 127 of the Mining Act 1906-1948. The Warden’s 
enquiry arose out of two conflicting applications for special mining 
leases of a certain beach area. The conflict between the applicants 
turned on certain disputed questions of fact, the chief of which 
was whether one of the applicants, MD, had pegged out a particular 
area of beach back in 1948. The Minister directed the Warden to 
hold an enquiry into these questions, which the Warden proceeded 
to do. The enquiry, in accordance with the Act, was held in open 
court, the parties being represented by counsel and evidence being 
taken on oath. Before announcing his findings the Warden, with 
the consent and assistance of the parties, visited the disputed beach 
area and conducted what was called a ‘“‘re-enactment of the pegging”’ 
Largely on the basis of this “‘re-enactment’’ the Warden made 
findings adverse to MD. MD then applied for prohibition on the 
ground that the way in which the Warden made use of the “‘re-enact- 
ment”’ involved a denial of natural justice to MD. 

There were three main issues before the Full Court (Street 
C.J., Owen J., Roper C.J. in Eq.): (i) whether the Mining Warden 
was amenable to prohibition in any event; (ii) whether, if he was, 
prohibition could lie in view of the fact that he had already trans- 
mitted his report to the Mines Department before application was 
made for the rule nist; (iti) whether, assuming the first two questions 
were resolved affirmatively, there had been a denial of natural 
justice. The Court resolved all three questions in the negative, but 
it is proposed here to comment only on the judgment in relation 
to the first question. 

The function of the Warden was merely to make findings on 
the questions of fact put to him by the Minister, and to report 


8 


8. Amalgamated Society of Engineers v. Adelaide Steamship Co. (1920 
C.L.R. 129 

9. [1959] S.R. N.S.W. 167. The case was heard and decided in 1957 

10. [1958] Od. R. 41; 3 U.Q.L.J. 296 
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thereon to the Minister. It was for the Minister to decide, in the 
exercise of his administrative discretion, whether a lease should be 
granted and if so to whom. The Court accepted that the Warden 
was under a duty to act judicially, but: “In holding an inquiry 
under s. 34 (4) of the Act, the Warden does not make decisions which 
then or thereafter impose obligations or affect the rights of parties 
to the inquiry’. In the view of the Court, therefore, the Warden 
did not come within the scope of the second requirement of Atkin 
L.J.’s famous dictum in R. v. Electricity Commissioners, ex parte 
London Electricity Joint Committee Co™ 
As was remarked in the comment on R. v. Fowler, ex parte 
McArthur in the last number of this Journal,!? is this not taking 
a narrow view of the notion of a decision ‘‘affecting’’ the rights of 
parties ? Although the Minister might reject the Warden's findings, 
the likelihood of his doing so must be small. The question whether 
MD had pegged the area it now claimed was vital to the issue of 
whether its application for a lease should be granted. Surely the 
Warden's determination “affected” its rights? It is strange that 
no reference was made in the judgment to the case of Ex parte 
Hopkins, decided earlier in the same year by a differently con- 
stituted Full Court, in spite of the fact that reference was made to 
it by counsel for MD. In that case it was held that certiorari would 
lie to quash a decision of a Local Land Board, whose function was 
merely to make recommendations to the Minister. In the Mineral 
Deposits case the Court did distinguish such cases as R. v. Electricity 
Commissioners,'* where prohibition was issued against an authority 
which did not make final decisions. Just as O’Hagan J. dis- 
tinguished that case in R. v. Fowler, ex parte McArthur,'® the Court 
said that there the order of the tribunal did itself impose obligations 
or affect rights, though not until or unless approved by a higher 
authority. Perhaps Ex parte Hopkins could be put in the same 
category. Admittedly the report of the Mining Warden in the 
Mineral Deposits case could not be described in quite those terms. 
sut as was said in the comment on R. v. Fowler, ex parte McArthur 
previously referred to, the line between an order or recommendation 
subject to approval and a report containing specific findings on 
vital matters which will certainly carry weight in the ultimate 
decision of the higher authority, will often be a fine one. If 
prohibition and certiorari are not available to correct a denial of 
natural justice by a Mining Warden, is the victim left with no legal 
remedy at all? Mandamus may possibly be appropriate in some 
cases. The action for a declaration of rights has shown itself in 
recent years to be fairly elastic, but its limits are still uncertain. 


J]. [1924) 1 K.B. 171] at 205 12. Note 10 above. 
13. [1957)| S.R. N.S.W. 554 14. Note 1] above 
15. See 3 I QO L J 298 
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Like R. v. Fowler, ex parte McArthur, the Mineral Deposits case 
emphasises the crying need for a comprehensive re-examination and 
simplification of the procedures for judicial control of administrative 
tribunals, such as that undertaken by the Franks Committee in the 
United Kingdom in 1956-1957. 

Privative Clause in respect of Ultra Vires Administrative Act. 

Provisions designed to restrict the citizen’s right of access to 
the courts to protect his interests against abuse or excess of power 
by administrative authorities remain all too common in Queensland 
and other Australian legislation. Fortunately for the citizen the 
courts tend to construe such provisions very restrictively, though 
often at the cost of some violence to the ordinary meaning of words. 
The decision of the Queensland Full Court (Philp, Stanley, Hanger 
JJ.) in Downs Transport Pty. Ltd. v. Kropp'® provides a good 
example. 

The appellant’s license to carry goods under the State Transport 
Facilities Acts 1946 to 1955 was cancelled by the Deputy Com- 
missioner of Transport on the ground that he was satisfied that 
there had been a contravention of a condition of the license. The 
appellant sued for a declaration that the purported cancellation was 
void and moved for an interlocutory injunction to restrain enforce- 
ment of the cancellation until trial of the action. The judge who 
heard the motion refused the injunction for various reasons, one of 
which was that the whole action was barred by s. 20 of the Acts, 
which provides: “No action or legal proceedings whatsoever shall 
be brought by any person against the Crown, the Minister, the 
Commissioner, the Deputy Commissioner, the secretary, or any 
officer or employee of the Commissioner on account of the Com- 
missioner issuing or granting or refusing to issue or grant or 
cancelling or suspending, or renewing or refusing to renew, or 
consenting or refusing to consent to the transfer of any license, 
approval, permit, authority, or certificate whatsoever under any 
provision of this Act or on account of the Commissioner imposing 
any term or condition in respect of the issue or renewal of any such 
document, or varying any term or condition of any such document 
upon its renewal or at any time during its currency; and any court 
in which such proceedings may be commenced shall have no power 
or authority to hear or determine any such matter, and shall forth- 
with dismiss such proceedings.’’ The appellant appealed against 
the refusal of the interlocutory injunction. 

In consonance with the principle of giving a narrow rather 
than a broad construction to a privative clause, the Court (through 
Philp J.) held that s. 20 applied only where there had been a valid 
grant or refusal or cancellation, etc., of a license. It was not 


16. (1959) Od. R. 402 
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prepared to read in any such words as “‘purported”’ or “intended’’. 
In answer to the argument that such a construction would render 
the section nugatory, the Court said, in relation to cancellation of a 
license, that the section would preclude a licensee from suing for 
damages for breach of an alleged contract not to cancel his license. 
It is open to question whether such an action would in any case 
be maintainable in view of the principle that “‘if a person or public 
body is entrusted by the legislature with certain powers and duties 
expressly or implicity for public purposes, then those persons or 
bodies cannot divest themselves of those powers and duties. They 
cannot enter into any contract or take any action incompatible 
with the due exercise of their powers or the discharge of their 
duties’’.17 However, the true nature and extent of that principle 
is probably uncertain enough!® to justify the Full Court in ignoring 
it in the particular context. It was further noted by the Court 
that s. 20 does not purport to exclude challenges to the validity of 
acts of the relevant authorities in a// circumstances: that, for 
example, it does not bar an allegation of invalidity by way of 
defence to a prosecution of an offence under the Acts. If this 
can be done, why should the person affected not be able to establish 
his rights by action without having to run the gauntlet of a criminal 
prosecution ? The Court went on to hold that the case for the 
plaintiff was eminently arguable and that the interlocutory injunc- 
tion sought should be granted in order to protect it from undue 
loss pending trial. 


In this case the Court was able to achieve a just result in terms 
of citizens’ rights without too much stretching or contraction of 
the language of the Act. But it would be better if the legislature 
could be induced to expunge such privative clauses from existing 
legislation and to avoid them in the future. 


Ross ANDERSON* 


CRIMINAL LAW 
Codified Accomplices 


In Solomon! a big enough step forward was taken in the slow 
process of interpreting the general part of the Queensland Criminal 
Code to justify hailing the case as a landmark. Among other 


17. Birkdale District Electricity Supply Co. v. Corporation of Southport [1926] 
A.C. 355 at 364 per Lord Birkenhead. See also Ayr Harbour Trustees v. 
Oswald (1883) 8 App. Cas. 623; Buchanan v. Redcliffe Town Council 

1950) St. R. Od. 24. 
18. See J. D. B. Mitchell, The Contracts of Public Authorities, pp. 57-65. 
1. [1959] Qd.R. 123 
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things, it affords a valuable corrective to the ever-present temptation 
to interpret the Australian criminal codes in such a way as to 
produce conformity with the common law, even at the risk of 
violence to the wording. No better examples of this tendency 
could be found than certain dicta of the High Court in Brennan v. 
The King? which the Queensland Court of Criminal Appeal refused 
to adopt in Solomon. 


The following are the relevant parts of the relevant sections 
of the Code. 
7. Principal Offenders.—When an offence is committed, each 


of the following persons is deemed to have taken part in committing 
the offence and to be guilty of the offence, and may be charged 
with actually committing it, that is to say— 
(a) Every person who actually does the act or makes the 
omission which constitutes the offence; 


(b) Every person who does or omits to do any act for the 
purpose of enabling or aiding another person to commit 
the offence; 

(c) Every person who aids another person in committing 


the offence; 


(d) Any person who counsels or procures any other person 
to commit the offence. 


8. Offences committed in prosecution of common purpose.— 
When two or more persons form a common intention to prosecute 
an unlawful purpose in conjunction with one another, and in the 
prosecution of such purpose an offence is committed of such a 
nature that its commission was a probable consequence of the 


prosecution of such purpose, each of them is deemed to have 
committed the offence. 


9. Mode of execution immaterial——When a person counsels 
another to commit an offence, and an offence is actually committed 
after such counsel by the person to whom it is given, it is immaterial 
whether the offence actually committed is the same as_ that 
counselled or a different one, or whether the offence is committed 
in the way counselled, or in a different way, provided in either case 
that the facts constituting the offence actually committed are a 
probable consequence of carrying out the counsel. 


In either case the person who gave the counsel is deemed to 
have counselled the other person to commit the offence actually 
committed by him. 


23. Intention. Subject to the express provisions of this 


Code relating to negligent acts and omissions, a person is not 


2. (1936) 55 C.L.R. 253. 
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~ 
criminally responsible for an act or omission which occurs indepen- 
dently of the exercise of his will, or for an event which occurs by 
accident. 


291. Killing of a human being unlawful.—It is unlawful to 
kill any person unless such killing is authorized or justified or 
excused by law. 


293. Definition of killing.—Except as hereinafter set forth, any 
person who causes the death of another directly or indirectly, by 
any means whatever, is deemed to have killed that other person. 


302. Definition of murder.— .. . (2) If death is caused by 


means of an act done in the prosecution of an unlawful purpose, 
which act is of such a nature as to be likely to endanger human life. 


The majority judgement* is particularly valuable for its 
theoretical treatment of the relationship of sections 23, 7, 8, and 9, 


with one another. To appreciate the point it must be remembered 


that s. 23 falls within Chapter V of the Code, the contents of which 
are applied by s. 36 to all offences under the statute law of Queens- 
land, including, of course, the Code itself. 


The argument runs as 
follows. 


Prima facie, s. 23 applies to every other section in the Code. 
By its own terms, however, it does not apply where it would be 
inconsistent with some express rule as to liability for negligence. 
This qualification does not imply that s. 23 cannot be excluded in 
any other way, for rules as to negligence are not the only ones 
with which it may be inconsistent. Examples of sections which 
must be taken also to exclude the operation of s. 23 are ss. 8 and 9, 
for otherwise they would be self-contradictory. This is so because 
it would be a contradiction to say that one is not criminally 
responsible for an act which occurs independently of the exercise 
of one’s will (s. 23), but is deemed to be so responsible for certain 
acts whether they occur independently of the exercise of one’s 
will or not (ss. 8 and 9). 


But s. 23 is not excluded by s. 7. There are three reasons for 
saying this. First, it is evident that the foregoing argument does 
not apply to s. 7, for to combine its terms with those of s. 23 
produces no contradictions. Take 7 (c) as an example: it is not 
self-contradictory to say that one is not criminally responsible for 
an act which occurs independently of the exercise of one’s will 
(s. 23), but is so responsible for aiding another to commit the offence 
charged (s. 7 (c) ). Since s. 23 is not excluded by necessity, s. 36 
decrees that it shall be read into s. 7. The second reason is the 
reference throughout s. 7 to “‘the’”’ offence, t.e., to the offence 


3. Delivered by Philp J. Mansfield C.J. agreed with him in toto. Mack J. 


delivered a separate concurring judgment, but whether he intended to 
differ in any way from his brethren is not clear. 
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actually charged. To take 7 (c) as an example once more, it is 
clear that the aiding must be of the offence charged, not of some 
other offence by virtue of which one is deemed to have aided in 
the offence actually charged. The third reason is that to exclude 
s. 23 from s. 7 would have the effect of making s. 7 cover the same 
ground as s. 8 rather more obscurely than s. 8 does. There is not 
the slightest reason for supposing that either s. 7. or s. 8 is 
superfluous, and it would be contrary to well-established principles 
of statutory interpretation to arrive at this result without necessity. 


Apply this view of the Code to Solomon. S was charged with 
two others under s. 302 (2) with the murder of a man whom all 
three had attacked and robbed. There was no doubt that S had 
taken part in the robbery and had previously agreed with the other 
two to do so, but it was not proved who had struck the fatal blow, 
a kick on the head. All three were convicted of manslaughter. 
S appealed to the Court of Criminal Appeal against his conviction. 


The trial judge had first directed the jury on s. 8, telling them 
“in effect that under that section Solomon could be found guilty 
of murder only and then only if the murder . . . was a probable 
consequence of the prosecution of the concerted unlawful purpose.’’4 
The court had no difficulty in holding that this was a misdirection. 
There had been an unlawful killing within s. 291. Section 302 (2) 
requires that death be caused by an act likely, on an objective test, 
to endanger human life. Section 8 requires that the unlawful 
killing be a probable consequence of the prosecution of the original 
unlawful purpose. The trial judge had in effect treated these two 
requirements as synonymous, but it is evident that an act which 
might kill (manslaughter)® could be a probable consequence under 
s. 8 without necessarily being an act likely to kill (murder). There- 
fore a verdict of manslaughter under s. 8 should have been left 
open to the jury. 


The trial judge then turned to s. 7 (c), directing the jury in 
these terms: “Now, gentlemen, the Crown says that whoever com- 
mitted the offence in this case in the sense of being the actual 
perpetrator, or who did the actual thing which caused the death, 
was aided by the other two men and I will leave that entirely to 
you. It must be something more, gentlemen, than a standing by, 
of course. It must be a voluntary assistance or aid. It must be 
something which actually does aid the person who actually did the 
unlawful assault and if you so find, gentlemen, then of course you 
will find that aider guilty. ... You can convict two or three of 
them of manslaughter if you think the evidence establishes beyond 


4. [1959] Qd.R. 131. 
5. 


Manslaughter is defined in s. 303 as an unlawful killing which is not 
wilful murder or murder. 
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reasonable doubt that at least one of the persons whom you convict 
—you have not got to say which one—but you must be satisfied 
beyond reasonable doubt that at least one of the persons you 
convict actually did commit the assawlt—here the particular fatal 
assault—and that either one of the other two aided or assisted in 
the manner I have described to you and in accordance with the 
law as I have indicated to you in the commission of the offence.’’® 

Philp J., whilst agreeing that sub-section (c) was the only one 
appropriate to the case, succinctly characterised this direction as 
posing the question whether S was an aider, but failing to make 
clear what S was supposed to have aided.? On the view of s. 7 
which has been set out above, and which it is respectfully sub- 
mitted is the right one, a clear distinction had to be drawn between 
aiding in the robbery and aiding in the unlawful killing. To those 
better versed in the common law than in the Queensland Criminal 
Code this may seem a strange rule in such a case as Solomon, but 
it is submitted that if the Code is approached with a mind clear of 
preconceptions induced by such cases as Betts,* the conclusion is 
seen to be inevitable unless the wording of the Code is to be strained. 


It is therefore all the more regrettable that a different view 
was taken by the High Court in Brennan v. The King,® an appeal 
from Western Australia on facts similar to those in Betts. This 
very similarity may have influenced the following dictum by Dixon 
and Evatt JJ. (as they then were) :—‘‘Under this provision! the 
applicant was liable to conviction for manslaughter if it was estab- 
lished that the plan on which his confederates acted included some 
physical interference with the caretaker amounting to an assault, 
that in fact death resulted from such an assault, and that he 
remained on watch for the purpose of aiding them in carrying out 
that plan and so commit the assault, or that he counselled them 
to do so." It is submitted with the greatest respect that their 
Honours could hardly have come to this conclusion? had they 
taken s. 23 into account. It is difficult to understand why neither 
counsel nor the High Court itself considered s. 23. One might 
almost suppose that no one really appreciated the significance of 
the fact that he was dealing with a code. It is true that later in 
the same judgment their Honours say of the Code (referring to s. 8) 
that “its language should be construed according to its natural 

[1959] QOd.R. 132. The italics are in the original. 


6. 

7. ibid. 131-132. 8. (1930) 22 Cr. App. R. 148. 

9. (1936) 55 C.L.R. 253. 

10. 7.e., s. 7 of the W.A. Criminal Code. All the relevant sections of this 
code are identical with the Queensland Code. Brennan had been on 
watch whilst two confederates broke into a jewellers. They killed the 
caretaker. 

11. 55 C.L.R. 263. See also Starke J. at 260. 

12. At p. 264 their Honours recognise that on their view of s. 7, s. 8 can 

add ‘“‘little or nothing’”’ to it. 
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meaning and without any presumption that it was intended to do 
no more than restate the existing law’’.% And yet references! 
are to be found in the arguments and judgements to principals in 
the second degree and abettors, neither of which terms is used in 
the Code; and every book and case cited is on the common law. 
True it is that the dictum just quoted lays emphasis on having 
regard to the precise words of the statute; but this approach can 
be misleading unless due regard be had to the part those words 
play in the scheme of the code. It is submitted that so far as s. 7 
of the Queensland Criminal Code is concerned, the law is to be found 
in Solomon and not in Brennan v. The King. 

An order was made for a new trial of Solomon for manslaughter 
only, he having been already acquitted of murder by the verdict 
in the first trial. 

CoLin Howarp* 


INDUSTRIAL LAW 

Trade Union: Validity of political levy: Liabihty for Torts 

For reasons of limitation of space it is proposed to notice only 
two aspects of the many-sided decision of the High Court in Williams 
v. Hursey,1 viz. (a) the validity of the political levy, a matter 
which involves some consideration of the legal status of an 
“organization”’ registered under the Conciliation and Arbitration 
Act (Commonwealth) and (0d) the tort liability of the union for acts 
which were ultra vires because illegal. 


The Hobart branch of the Waterside Workers Federation pur- 
ported to impose a levy to aid the Australian Labour Party in a 
Tasmanian State election and the respondents, members of a break- 
away political party, refused to pay it. The Branch and Federation 
claimed that as a result the respondents had ceased to be members 
of the union and that the Stevedoring Industry Authority should 
not have continued to roster them for employment on the water- 
front. The Federation was registered as an “‘organization’”’ under 
the Federal Arbitration Statute but neither it nor its Branch was 
otherwise registered. Burbury C.J. of the Supreme Court of 
Tasmania before whom the proceedings first came and from whose 
judgment appeal was brought to the High Court, held that it was 
competent for the union to provide in its rules for such a levy but 
that as a matter of interpretation of the union rules no such power 
was given by the rules. 


13. 55 C.L.R. 263. 
14. 55C.L.R. 256, 259, 265, 266, 269. 
1. (1959) 33 A.L.J.R. 269. 
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The High Court held that there was nothing to preclude the 
union from giving itself such a power. The justices were unanimous 
that the decision of the House of Lords in Amalgamated Society of 
Railway Servants v. Osborne® that it was ultra vires for a trade 
union to provide in its rules for such a matter depended upon a 
particular restrictive definition of ‘‘trade union” in the English 
Trade Union Act and had no application to a body which drew 
its corporate life as an “‘organization’’ from the Federal statutory 
arbitration law. It was pointed out that the arguments seeking to 
limit the power of the union in this respect were all drawn from 
State law, viz. the Tasmanian Trade Union Act, but it was incom- 
petent for State law to crib and confine the powers of the “‘organiza- 
tion” which was constituted a corporation by Federal statute. 
Taylor and Menzies JJ. were of the view that the Osborne decision 
would be applicable to unions which were registered under a 
State statute. Fullagar J. was non-committal on this point but all 
agreed that the capacities conferred by registration under the 
Federal Act were not to be restricted by the fact that the “‘organiza- 
tion’’ which was registered also answered to the description of a 
“trade union” under a State Trade Union Act. 

The Federal Act in terms confers corporate status on 
associations registered thereunder “for the purposes of this Act’. 
Fullagar J., who was the only justice to deal specifically with this 
point, was of the view that this provision was enough to give to 
the registered organization the full character of a corporation. The 
words “for the purposes of this Act”’ could not be given any effect 
by way of qualification of the personification. The notion of 
qualified legal capacity, he said, was intelligible but not that of 
qualified legal personality. He regarded the status of the Federa- 
tion as entirely a matter of construction of the Federal Act and in 
no way dependent on the Taff Vale case‘ (or, one might add, the 
decision in Bonsor v. Musicians Union‘), 

The judgments point out that there is nothing in the Federal 
Act suggesting any limitation on the power to apply funds to 
political objects. It was provided in the Regulations made pur- 
suant to the Federal Act that the rules of an organization may 
provide for any matter “not contrary to law’. If this could be 
regarded as meaning ‘“‘not contrary to State law’’ then the position 
was that it was never contrary to State law to provide for a political 
levy. At the most it would be unenforceable and the expression 


“contrary to law’’ was not synonymous with “‘not enforceable at 
law”’. 


[1910] A.C, 87. 

. 33 A.L.J.R. at 273. 

. Taff Vale Railway Co. v. Amalgamated Society of Railway Servants [1901] 
A.C. 426. 

5. [1956) A.C. 104. 
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On the question whether the union rules authorised the making 
of the levy, it was clear that there was no specific authorisation in 
the rules, but the High Court, disagreeing with Burbury C.J. on 
this point, held that the general object (stated in the rules of the 
Federation) to protect the interests of members, raise their status 
and improve their conditions would cover any action which could 
fairly and reasonably be regarded as likely to further the interests 
of the organization and its members; in view of the historical 
connection between trade unionism and the Labour Party both in 
Britain and Australia, it was impossible to contend that the general 
statement of objects in the rules of the appellant Federation did not 
authorise the body to support by propaganda and financial assistance 
another body whose professed ultimate aims were identical in 
essential character to its own. 


In relation to the question of the liability of the union for 
ultra vires and in fact illegal activities, the judgments are not very 
illuminating. The union was held civilly liable in conspiracy on 
the basis of acts which were held to amount to assaults and to 
involve offences under the Stevedoring Industry Act. Accepting 
the view of Fullagar J. that one cannot have a body with a qualified 
legal personality, yet it is possible that a body which is given 
personality by the law may have qualified capacities and it would 
seem impossible to contend that a union which resorted to illegalities 
in the course of direct action was acting “for the purposes of” an 
Act which is devoted to the settlement of industrial disputes by 
means of conciliation and arbitration. However, it seems that 
nothing can be drawn from such considerations as the trend of the 
decisions and of text-book authority is to hold commercial com- 
panies and other corporations tortiously liable for acts committed 
in the course of ultra vires activities.6 There is little discussion of 
the point in the High Court judgments. Reliance is placed on the 
Taff Vale decision’? but with respect this is not very convincing 
because whatever juristic status the English Trade Union Act gives 
to a trade union registered thereunder, there is no limitation of 
capacity by reference to the purposes of that Act. 

EDWARD I. SyYKEs* 


LAND LAW 
Lease or Licence 


In Raidich v. Smith' the respondent by deed granted rights 
to the appellant which in substance gave to the appellant the 


6. See Salmond, Law of Torts 12th Ed. p. 67; Campbell v. Paddington Cor- 
poration [1911] 1 K.B. 869. 
7. Supra n. 4. 
1. (1959) 33 A.L.J.R. 214. 
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exclusive occupation of premises for a term of five years for the 
purpose of carrying on the business of a milk bar. As McTiernan J. 
put it, in form and matter the deed resembled an ordinary lease, 
but the term ‘“‘licence’’ and its appropriate mutations were sedulously 
applied to the rights purported to be created. The High Court, on 
appeal from the Supreme Court of New South Wales, held that 
the relationship of landlord and tenant had been created, and that 
the Fair Rents Court had jurisdiction in relation to the premises. 

This decision could have been arrived at consistently with the 
well-known series of English Court of Appeal decisions in recent 
years on the question of lease or licence. In a number of these, such 
as Booker v. Palmer,? Foster v. Robinson,’ Marcroft Wagons Ltd. v. 
Smith Errington v. Errington,® and Cobb v. Lane,® a transaction 
by which an owner of premises has let another into possession 
has been held to be a licence and not a lease, on the ground that 
the parties had no intention of creating the relationship of landlord 
and tenant. On the other hand the Court of Appeal has continued 
to apply the long established principle (cf. Glenwood Lumber Co. v. 
Phillips’) that whether a transaction operates as a licence or a 
demise depends on substance and not on words. As Denning L. J. 
pointed out in Errington v. Errington,® the parties cannot ‘turn 
a tenancy into a licence merely by calling it one’’; and this principle 
was applied by the Court of Appeal in Faccini v. Bryson® and 
Addiscombe Garden Estates Ltd. v. Crabbe,° in which the parties 
tried to do this, much as they did in Raidich v. Smith. This last 
case could have been decided as it was by the High Court on this 
principle without questioning the other Court of Appeal decisions 
mentioned earlier. However the members of the Court went 
further. They treated the fact of exclusive possession as being 
more decisive in favour of a tenancy than the Court of Appeal 
decisions allow; and, although they did not all with equal clearness 
refuse to recognise the possibility of exceptions to this test, they 
were clearly not disposed to accept the Court of Appeal decisions 
as they stand. 

McTiernan J.’s view was that “the ‘exclusive possession’ test 
has survived intact the criticism it received in Errington v. 
Errington.’”'' This was on the basis of the decision of the Court 
of Appeal in Addiscombe Garden Estates Ltd. v. Crabbe,'* in which 
however the Court of Appeal went no further than to hold that 
Denning L.J.’s statement in Errington v. Errington that “the test 
of exclusive possession is by no means decisive’ must be treated 


2. [1942 2 All E.R. 674 


3. (1951) | K.B. 149 4. [1951] 2 K.B. 496. 

5. (1952, 1 K.B. 290 6. (1952) 1 All E.R. 1199. 
7. (1904) A.C. 405 (P.C.) %. (1952) 1 K.B. at 298. 
9. (1952 1 TLL. 1386 10. 1958) 1 Q.B. 513. 
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as qualified by his observations in Faccini v. Bryson,’ and that this 
test, save in exceptional cases of the kind mentioned by Denning 
L.J. in that case (these included the cases mentioned earlier in 
this note), if not decisive is at all events a consideration of the 
first importance. 

Taylor J., after referring to Addiscombe Garden Estates Ltd. v. 
Crabbe and Faccini v. Bryson, said that “it must be taken to be 
beyond doubt that in cases where there is a real contest between 
the issues of lease and licence the problem may be solved by con- 
sidering whether the right which is conferred is a right to the 
exclusive possession of the property in question. This, however, 
does not deny that exceptional cases may arise in which it will be 
seen that a right to exclusive occupation or possession has been 
given without the grant of a leasehold interest.’’ He did not give 
examples of what these exceptional cases might be, but on the 
other hand he excluded from this class transactions induced by 
ties of kinship or by friendship or generosity. 


Menzies J. held that in this case the right of exclusive possession 
of the premises was decisive, but did not discuss the possibility of 
exceptions. 

Windeyer J. was the only member of the Court who committed 
himself to the principle that exclusive possession is decisive without 
exception. His argument, if it can be briefly summarised, was that 
whether a transaction creates a lease or a licence depends upon 
intention only in the sense that it depends on the nature of the 
right which the parties intend the person entering upon the land 
shall have in relation to the land. If he is given an interest in the 
land he is a tenant; and the test of whether he is given an interest 
in the land is whether he is given a legal right of exclusive possession. 
Once it is determined that the occupier has been given exclusive 
possession the conclusion follows inevitably that he is a tenant. 
The English decisions otherwise, he said, ‘‘are all explicable if they 
mean, as I think they all do, that persons who are allowed to enjoy 
the sole occupation in fact are not necessarily to be taken to have 
been given a right of exclusive possession in law.’’ As to this 
explanation of the English cases it may be observed that in none 
of them was the decision rested on the non-existence of exclusive 
possession. In Errington v. Errington the occupation was described 
as being exclusive possession, and in Cobb v. Lane*® Somervell L.J. 
treated it and the other recent licence cases as showing that 
“exclusive possession is not a test negativing the possibility of the 
occupier’s being a licensee’’. And in none of them was anything made 
of a distinction between possession in fact and possession in law. 


13. (1952) 1 T.L.R. 1386 I4. (1952) 1 K.B. 290 
15. (1952) | AN E.R. 1199 
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Dixon C.J. said that he had read the reasons prepared by the 
other members of the Court and that he had nothing to add to them. 


As can be seen from the summary of the judgments given 
above, this case leaves it uncertain which of or to what extent 
the Court of Appeal decisions can still be relied upon in Australia; 
for only two members of the Court clearly dissented from the 
principle adopted by the Court of Appeal. Nevertheless the case 
clearly indicates that in Australia some of the decisions can ho 


longer be followed, and that a more restricted principle must be 
adopted. 


Firstly, it would seem that such cases as Foster v. Robinson'* 
and Cobb v. Lane‘? are not to be followed, and that where in con- 
sideration of past services or for family reasons one person allows 
another to occupy premises rent free, a tenancy arises. Lynes v. 
Snaith,'* overruled in Cobb v. Lane, must be treated as still being 
good law. 


Booker v. Palmer'® is also probably not to be followed. In 
this case bombed out refugees from London were, at the request 
of a neighbour of the owner who was interested in them, allowed 
to occupy a cottage rent free. This was held to be a case of 
licence, on the ground that the transaction was not intended to 
have legal consequences and therefore not to give rise to the legal 
relationship of landlord and tenant. No doubt the principle is 
sound that a transaction not intended to give rise to legal con- 
sequences does not create a legal relationship, e.g. where a husband 
who works abroad arranges with his wife to give her a certain 
allowance. But it may be doubted whether a gratuitous letting 
into possession should be treated as not being intended to have 
legal consequences unless there is clear evidence to this effect: 
unless he indicates the contrary the owner might well have had a 
tenancy at will in mind, and at least have expected to have remedies 
for failure to use in a tenantlike manner. 


More doubtful are those cases in which legal rights are intended 
to be conferred on an occupier, but rights inconsistent with a 
tenancy at will terminable at any time by the owner. Thus in 
Errington v. Errington® a father purchased a house through a 
building society and paid a lump sum of £250, the balance of the 
price being payable by instalments under a mortgage. He let his 
son and the latter’s wife into possession, the arrangement being 
that they should pay the instalments and that the property would 
be theirs when they had paid the last instalment. In substance he 
was making a partial gift of the property, and there was no intention 


16. (1951) 1 K.B. 149. 
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to establish a landlord and tenant relationship. If, despite inten- 
tion, this transaction gave rise to a tenancy it must have been a 
tenancy at will, for, unless Lace v. Chantler® and earlier authorities 
should be overruled, the law does not recognise a tenancy to continue 
until the occurrence of an event of uncertain date other than the 
dropping of a life. A tenancy at will would have frustrated the 
intention of the parties in this case, and the sort of tenancy which 
would have given effect to their intention is not recognised by the 
law. The situation could be met only by holding that there was 
an irrevocable licence to occupy. Whether in cases of this character 
the High Court would insist on a tenancy, contrary to and frustrat- 
ing the intention of the parties, remains to be seen. 

It may be objected, of course, with a reference to Wood v. 
Leadbitter?? and Cowell v. Rosehill Racecourse Co.,3 that the law 
equally does not recognise an irrevocable licence to occupy, and 
that if the law is defective and frustrates reasonable transactions 
the remedy is to reform the law relating to tenancies, and not to 
introduce an irrevocable licence to cover what is more properly a 
species of tenancy. To pursue this point would carry this dis- 
cussion too far, but reference may be made to Attorney-General of 
Southern Nigeria v. John Holt & Co. (Liverpool) Ltd.** This case 
is usually referred to in connection with easements, and its import- 
ance in connection with licences to occupy has not been appreciated. 
The Privy Council, by restoring the judgment of the trial judge, 
held that the Company, which had reclaimed land from the fore- 
shore with the implied consent of the Crown, had acquired an 
irrevocable licence to use the land for the purposes of its business. 


Landlord and Tenant: The Fair Wear and Tear Clause 


The construction put on a fair wear and tear exception in a 
covenant to repair by the Court of Appeal in Taylor v. Webb?® 
has been subjected to criticism, particularly in Brown v. Davies ;2° 
and the decision has now been overruled by the House of Lords 
in Regis Property Co. Ltd. v. Dudley.2? In Taylor v. Webb the Court 
of Appeal held that the exception extended not only to defects 
initially due to ordinary use or the ordinary operation of the 
elements, but also to consequential damage, such as damage to the 
interior of a house resulting from a leak in the roof that remains 
unrepaired; and the effect of this was to limit the covenant to 
disrepair caused by sudden damage by human or natural agency. 
The House of Lords preferred the view of Talbot J]. in Haskell v. 
Marlow ,** whose judgment contains the passage :-—“‘The exception 
of want of repair due to wear and tear must be construed as limited 


21. (1944) K.B. 368. 22. 13 M. & W. 838. 
23. 56 C.L.R. 605, 24. (1915) A.C. 599 (P.C.) 
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to what is directly due to wear and tear, reasonable conduct on 
the part of the tenant being assumed. It does not mean that if 
there is a defect originally proceeding from reasonable wear and 
tear the tenant is released from his obligation to keep in good 
repair and condition everything which it may be possible to trace 
ultimately to that defect. He is bound to do such repairs as may 
be required to prevent the consequences flowing originally from 
wear and tear from producing others which wear and tear would 
not directly produce 


It follows clearly from this decision that in many cases in 


which there is a defect due entirely to fair wear and tear the tenant 


will in practice be bound to repair it, for if he does not he will be 
liable for consequential damage. Thus as Lord Denning said: 
If a slate falls off through wear and tear and in consequence the 


roof is likely to let through the water, the tenant is not responsible 
for the slate coming off but he ought to put in another one to 
prevent further damage’’.2® Thus whereas the Taylor v. Webb 
construction reduced the scope of the covenant to substantially less 
than the parties would in most cases have contemplated, the 
construction now settled reduces the exception, in practice, to 
substantially less than what is expressed in its very terms. To 
take Lord Denning’s illustration, the exception frees the tenant 
from obligation to restore a fallen tile, and vet the tenant must 
restore it. 


It is true that ordinarily this ineffectiveness of the exception 


would extend only to wear and tear of the outer fabric of a building. 
But what would the position be if a main bearing of the building 
decayed and the building was threatened with partial subsidence 
or even collapse, e.g. by the rotting of the timber stumps on which 
so many Queensland houses rest ? In this case also it would seem 
that the exception would not relieve the tenant from what might 


be a major job of re-stumping. 


Consideration of the earlier cases on repairing covenants with 
a fair wear and tear exception (some of which are referred to in a 
previous note in this Journal on this topic)® prompt the speculation 
whether this exception was first introduced in connection with 
covenants to yield up in repair (as in Gutteridge v. Munyard,*" 
often cited in this connection), rather than in covenants to repair 
or to keep in repair during the term. In a covenant to yield up 
in repair the exception may very reasonably be construed, and 
probably was intended, to do no more than make it clear that 
the general depreciation of the premises occurring with the passage 
of time is a loss that falls on the landlord, and that the tenant is 
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not obliged to vield up the premises in as good a state as when 
they were demised to him. This would still leave him liable to 
repair specific dilapidations covered by a covenant to repair or by 
the obligation to use in a tenantlike manner. The same limited 
scope of the exception may have been intended when it was intro- 
duced into covenants to keep in repair during the term. At any 
rate it was the traditional attitude to regard the exception as being 
of no great significance, and accordingly something of a shock was 
caused when in 7aylor v. Webb the Court of Appeal put a literal 
construction on the exception and applied the usual rule that a 
person who is under no duty as regards immediate damage is also 
free of responsibility for what flows from that damage. 


W. N. HARRISON* 


FORTS 
Occupiers’ Liability: Negligence not associated with Condition of 
Premises 
In Slater v. Clay Cross' and other English cases before the 
passing of the Occupiers Liability Act 1957, Denning L.J. (as he 
then was) had elaborated his theory that the licensee-invitee distinc- 
tion had no place where the injury occurred not through the “‘static 
condition” of the premises but through “current operations” con- 
ducted thereon. Much the same result is achieved, though the 
phraseology emploved is different, in relation to a prima facie 
trespass situation, by the recent decision of the High Court in 
Rich v. Commissioner for Railways.” 


The situation in this case was that the plaintiff entered a 
railway level crossing by passing through a wicket gateway. Whilst 
on the crossing she tripped and fell and whilst prostrate was struck 
and injured by a passing train. By a railway by-law pedestrians 
were forbidden to enter the crossing and notification to that effect 
was given by a sign-board, At the trial the judge excluded certain 
evidence tending to show that pedestrians were accustomed to use 
the crossing without interference by the servants of the Railways 
Commissioner, the suggestion behind such evidence being that the 
plaintiff was a licensee or an invitee by implication. 


lhe High Court did not find it necessary to decide whether the 
plaintiff was a trespasser or whether the evidence would be 
admissible to show some kind of implied licence or invitation. 
(Fullagar |. indeed said that he was prepared to regard her as a 
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trespasser.) The strong possibility that the plaintiff was no more 
than a trespasser in legal analysis did not however in the view of 
the Court conclude the matter. The authorities of which Indermaur 
v. Dames*® was the best-known example related only to the duty 
which arose from the mere fact of occupation of the premises. Such 
duty was a special duty which might co-exist with a general duty 
of care not related to the condition of the premises. The liability 
of the occupier gua occupier to a trespasser did not involve any 
special duty to take care. This fact however did not preclude the 
possibility of the existence of a general duty to exercise reasonable 
care for the safety of persons using the premises or being present 
thereon. To a case based on the allegation of the breach of such a 
duty the existence of a by-law such as the one here in point was 
not a conclusive answer.* The evidence should have been admitted 
because the fact that pedestrians habitually crossed the line was 
clearly a matter for the jury to take into account in considering 
whether the Commissioner should have done more than he did for 
the protection of such pedestrians. A new trial was accordingly 
ordered. Taylor and Menzies JJ., whilst agreeing that the trial 
went off on a wrong issue and that the evidence should not have 
been excluded, dissented from the order for a new trial on the 
ground that here there was no evidence of negligence fit to go 
to the jury. 
Action for Loss of Services 

This hardy annual has once more engaged the attention of 
the High Court. Its decision in Commissioner for Railways (N.S.W.) 
v. Scott® is particularly interesting because of the rejection by a 
majority of the High Court of the view adopted by the Court of 
Appeal in England in Jnland Revenue Commissioners v. Hambrook® 
that the action per quod servitium amisit is limited to the menial 
or domestic type of employment. In this case the employee, the 
loss of whose services was in point, was an engine driver in the 
employ of the New South Wales Commissioner for Railways so that 
there was no question of the employment being of the domestic 
type. The majority (Kitto, Taylor, Menzies and Windeyer JJ.) 
thought that the action was not limited in the way in which the 
Court of Appeal thought it was. The historical analysis of Denning 
L.J. (as he then was) in the Hambrook case did not impress them. 
Although the action originated in times when most servants were 
in fact of the menial type and when the current conception was 
that a master had some kind of a proprietary interest in the services 
of his servant, the decisions did not show any narrowing of the 
action to the menial type of employment when servants began to 
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Legal Landmarks, 1958-1959 425 


be found outside the household. In fact, as Kitto J. points out, 
if the proposition that the form of action was limited to menial 
servants was well-founded, then every declaration in an action 
per quod of which any record has so far been brought to light, except 
for one eighteenth century case, must have been “‘obviously and 
strikingly’’ demurrable.? 


Dixon C.J., who agreed with McTiernan and Fullagar JJ. that 
the action was subject to the limitation suggested, drew this 
inference, however, entirely from the recent English decisions. He 
thought that it was not a view that obtained in the seventeenth, 
eighteenth and nineteenth centuries; thus on the historical aspect 
he is at one with the majority justices. 


The majority were further of the view—and in this they were 
supported by the learned Chief Justice—that the instant situation 
was one of a master-servant relationship. The engine driver was 
in the employment of the Commissioner for Railways; the relation- 
ship was not akin to that existing in the public service which was 
a relationship between the subject and the State. Here there was 
a relationship between individuals. This analysis served to dis- 
tinguish the present situation from those existing in Commonwealth 
v. Quince’ and Attorney-General for N.S.W. v. Perpetual Trustee 
Co.® without adverting to the further fact that these cases involved 
very special types of public employment. 





In this brief note it is impossible to do more than refer to the 
view expressed by Fullagar J. in his dissenting judgment that in 
any event medical and hospital expenses incurred by the employer 
were not properly recoverable in an action for loss of services though 
they were recoverable from the defendant by any person who was 
under an obligation to pay them.” In a true action for a wrongful 
act per quod servitium amisit the measure of damages must be 
the pecuniary loss actually sustained through the deprivation of 
the services of the servant. Wages paid to the servant during 
incapacity did not necessarily represent that loss. Still less was it 
represented by the amount of a pension paid or medical expenses 
incurred. 


Conspiracy: Industrial pressures: Illegal means 


Two High Court decisions, coming, strangely enough, in the 
course of one year, bear on a topic which does not appear to have 
directly arisen in any previous case, viz. the question of civil liability 
for ‘conspiracy by illegal means’. This phrase has been com- 
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pendiously used to indicate a situation where the motive of the 
combination in the light of the formulation in the Crofter Case™ 
is not involved but where it appears that either the end of the 
combination or the means employed to gain that end are specifically 
unlawful per se, in other words the acts done or intended to be 
done would be in some way legally wrong even if done by one 
individual. The learned law lords who delivered the judgments in 
the Crofter Case did indeed in sundry dicta except from their analysis 
the case where “‘unlawful’’ means were employed but cast no light 
on the meaning of ‘‘unlawful’’.12, Textbook writers such as Citrine 
seem inclined to equate the word “unlawful” with “tortious’’!® but 
in this connection it has been said that where the means employed 
by the combiners constitute in themselves torts, then any allegation 
of conspiracy is surplusage.!* The notion behind this seems to be 
that the combiners would be liable for the independent tort on the 
basis of it being an act committed in the course of a joint venture. 
This may well be so in many situations but it does not seem to 
cover the case where the combination is intended to and does injure 
A but the specific torts are committed against and injure B. 

3e this as it may, there is the situation where the specific act 
committed is non-tortious but is criminal or is at least visited with 
some penal consequences. The question whether, where this result 
is involved, the combination is civilly actionable as a conspiracy is 
involved in both the High Court cases, somewhat equivocally in the 
one but quite clearly in the other. 


In the Hursey Case!5, discussed from another viewpoint in 
the section dealing with Industrial Law, members and officials of 
the Hobart Branch of the Waterside Workers Federation, assisted 
by certain officials of the Federal body, had manifested their dis- 
pleasure at the attitude of the Hurseys (respondents) by preventing 
the latter from answering their names at the wharf call-over on the 
days when assigned for work, through a human barrier barring 
access to the wharf pick-up point. The respondents on some 
occasions had endeavoured to push their way through; on other 
occasions they had contented themselves with appeals. On most 
occasions there was considerable abuse and name-calling and on 
some occasions threats. The respondents brought two actions in 
the second of which they alleged, inter alia, conspiracy. The High 
Court, upholding Burbury C.J. of the Tasmanian Supreme Court, 
held that, were there no other specific illegality, the respondents 
would fail on the Crofter principle as, although feelings were 


M1 Crofter Hand Woven Harris Tweed Co. v. Veitch | 1942) A.C, 435 
12. Crofter Case, supra at 445, 467 

13. Citrine, Trade Union Law, p. 420 
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exacerbated by the respondents’ membership of a breakaway 
political group, the dominant group motive was to protect the 
principle of majority rule in union affairs so that the action taken 
could: be described as taken bona fide to protect the combiners’ 
interests as they saw them. They held, however, again agreeing 
with Burbury C.J., that here was a combination to act through 
means independently unlawful which therefore qualified as an 
actionable conspiracy. Whilst the three members of the Court who 
delivered separate judgments seemed to agree that the action of the 
barricaders constituted assault (as distinct from battery)!® and 
therefore was of a tortious character, the decisive fact relied on 
by at least Taylor and Menzies JJ. was that the formation and 
conduct of the barrier constituted and involved statutory offences 
under the Stevedoring Industry Act,!? and Menzies J. said “‘It is, 
I think, quite clear that an agreement to do something, either as 
an end or a means to an end, it being something that would, if it 
were done by an individual, be a criminal offence, is a tortious 
conspiracy if another suffers damage by reason of action pursuant 
to the agreement’’.18 

Space does not permit consideration of the attitude of the 
High Court to the ‘walking off’’ tactics adopted by Federation 
members after the barricades had been ended by an interlocutory 
injunction by the Tasmanian Supreme Court, but no different 
principle seems to be involved therein. Menzies J. in fact thought 
that these tactics involved no statutory offence but he considered 
that the conspiracy was one combination which was actionable 
notwithstanding that some of the means adopted were not unlawful. 


In Coal Miners Industrial Union v. True’® the plaintiff had 
been invalidly suspended from union membership because of his 
refusal to contribute to a levy made to support a strike illegal under 


SS 


Western Australian law, and certain members of the union lodge 
covering workers at the mine where plaintiff was employed secured 
his dismissal from employment by a threat not to work if he was 
continued in employment. The case both in the Western Aus- 
tralian Supreme Court and on appeal to the High Court mainly 
turned on the question whether the union as well as the lodge 
members were liable for civil conspiracy and the question why the 


16. Fullagar J. also appeared to regard interference with respondents’ personal 
liberty and freedom of movement, though not amounting to false imprison- 
ment, as constituting tortious conduct. It is submitted with respect 
that His Honour misconceived the nature of respondents’ argument on 
the statutory offences; they were not suggesting that breaches of the 
Stevedoring Industry Act of themselves created a civil right of suit 
They were relying on them in this connection as constituting ‘‘illegal 
means’ as the basis of a conspiracy action. 

17. Viz. preventing, hindering or dissuading a waterside worker by threats 
intimidation or incitement 
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428 The University of Queensland Law Journal 


combination constituted an actionable conspiracy does not seem 
to have been argued.” Dixon C.J. however pointed out that the 
combination operated by means of a threat to call a strike illegal 
under Western Australian law?! and said ‘‘A combination to threaten 
and if necessary carry out an unlawful act as a means of securing 
an end is actionable as a civil conspiracy. So much at least seems 
now to be conceded in all the welter of authority’’.? 


This case clearly involves no intrusion of the element of 
independent tortious conduct as the conduct was criminal, or at 
least quasi-criminal, only. Its force, however, is blunted by the 
fact that the actionable quality of the combination as such seems 
to have been admitted. 


EDWARD I. SYKES 


20. The judgments in the Western Australian Supreme Court proceedings 
stressed the illegality of the levy and the invalidity of the plaintiff's 
expulsion from membership of the union, but neither seem to be relevant 
to the quality of the pressure taken to secure his dismissal from employ- 
ment. 

21. All strikes in Western Australia are illegal under the Industrial Arbitra- 
tion Act of that State. 

22. 33 A.L.J.R. at 227. 





